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INTRODlJCTlON 

This Notice o t  Prc,poscd Rulemaking (“Nulice’‘) initiates a comprehensive review of the 
t. o ~ ; i ~ ~ i i ~ ~ ~ t ~ n ~ s  media ownership rules. The law governing our media ownership policies and the med~a 
i imhc l  iias undergone substantial changes since our ownership rules were adopted. AS a result, this 
p ~ ~ ~ . e ~ d i ! i g  w i l l  include a careful analysis o f  our policy goals and the development and implementation of 
;I rewla1ory framework that best serves 10 achieve those goals. 

The Commission has long regulated media ownership as a means of promoting diversity, 
c,  ~iiiperition. and localism iii the media without regulating the content of broadcast speech. The 
c wini i i - . io i i  has adopted these regiilaticms pursuant to sections 307, 308, 309(a), and 3lO(d) o f  the 
I oinniuiiicatiom Acr. which authorize the Commission to grant and renew broadcast station licenses in 

i 
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h iiublii interest.' .The existin& rule5 were adopted largely on a rule-by-rule basis and evolved 
iiivrcnientall? over the years. During these e\olutions, courts generally approved our rules as long as they 
\\:'rL r~ i ! l tmal l> related to achieving their 5tatc.d purpose and our decisions complied with administrative 
IJi ~ i d i r i . ~ -  rcqtrircinents. 

'I he 1-elecoininuiiication, Act of 1996 ("the Act")' fundamentally changcd  broadcast^' 

5xvncr4 i i v  ru les c v c q  two years and repeal or modify any regulation i t  determines to be no longer in the 
~ p h l i <  iniereat. Recent coun decisions haxc held that section 202(h) changes the way the Commission 
11i:isi m i u a i e  i t s  broadcast ownership rule\. I-hc courts have stated that section 202(h) carries with it a 
pl :htinipt:on in taror 01' repealing or modifying the ownership rules. The court decisions interpreting 
; ~ ~ . : t i ~ v  .:1)2(h) rcquirc a Commis ion decision IO retain or modify its media ownership regulations, in its 
hi::n:ii,il re\ie\v. t u  bc hased 0 1 1  a solid factual record and a consistent analytical framework. 

w-nc-di ip law. Section X ( h )  o f  the 1996 Act directs the Commission to re-examine its broadcasi 

' rhe regulatory structure hest wited to promote the puhlic interest is not static. Thus, the 
(~%,miiiis,,ion.s media owncrslrip rule\ must be reassessed on an ongoing basis to ensure that they are 
1'1 ~t i r i t lc~I  in the current realities o f  thc media marketplace. It is  only through this reevaluation that the 
( ~ ,  Niiimis..ion can be assured that i t \  media o ~ n e r s h i p  rules actually advance, rather than undermine, our 
p$.Iic! gu.115. 111 this regard. \re rcc0gniz.e t l ia l  the marketplace has changed dramatically over the last few 
dL.iaLlt\. tr ith both greater conipetilion and diversity, and increasing consolidation. 

5 I n  conducting this reassessment of our broadcast ownership regulatory framework, we 
11) ISI c l e d >  dcfine our objectives as \\c strive to promote the public interest. The Commission's 
ou  i icr4iip policies traditionally have focuxd on advancing three broadly defined goals: ( I )  diversity, 
(:I This proceeding w i l l  review these policy objectives in light of the 
cilrri'lii media marketplace and detemiinc whether Commission intervention is  necessary to achieve these 
ol.jet:tive,. 111 addition, we will considcr whelher there are additional objectives that the Commission 
,;l>:>i;li! s i i ~ ~ r l  to achieve throush our media ownership rules. One such goal may be increased innovation 
0 1  nicdi;, plattorms and services. In defining tliese objectives. this proceeding w i l l  consider whether the 
C ,mmisslon should prioritize these policq objectives and. if so, how. By  determining the relative weight 
o1 c . d i  chjective. the Commission wi l l  be \ \e l l  positioned to addrcss those instances in w#hich there i s  
temis i ( i i i  Ivtween our policy g o n k  

c)iiipetition. and ( 3 )  localism 

II 'l.his ?io/icc initiates review of four ownership rules: the national television multiple 
5 6 

n,:y<hlp ruleid the local telcvisiori niultiplc ownership rule: the radio-television cross-ownership rule: 

. ~~ ~~ . ~ 

~ ; l  : ' > . I  

' I ?I: im~munication~ ACI of 1996, Pub. 1.. No. 104-104. I 10 Stat. 56 (1996) 

$ $  307. 308, 309(a). :; IO(d). 

ii . brLiadcasters" we refei t o  UIIF and VHF Islevision and AM and FM radio licensees, and not to cable 
orcr.lrt>ra Dlrect [iroadcasi Satell i te ("DBS") operators, or satellite Digital Audio Radio Service operators. 

I i ._ F It. < ?3.3555(e). Thr iidtional TV ownership rule prohibits any entity from controlling television stations 
tJi, ;:mhlncd audience reach of which exceeds 35% of  the tr levisi~n households in the Unlted States. 

'' :i ( .  F K. $ 73.3555(h). 'I'he locdl 'I'V ownenhip rule allows the combination of two television stations in the 
L! IK lkugnated Market Area ('.DMA," as determined by Nielsen Media Research or any successor entity), 
pr,~b'ldt'd :,I) thc (irade B contours of thc stations do not overlap; or (2) (a) at least one of the stations i s  not among 
rh', I"J lhlghesr-ranked stations in [he market, and (b) at least eight independently owned and operating full power 
c . ~ m ~ ~ c r c ~ , i l  dnd noncommercial television stations would remain in that market after the combination. For this rule. 
d *iiic11'' includes only hroddcai television staiionh in the market. 

" .7 ' F li 6 73.355Xc). The radioTV cross-ownership rule generally allows common ownership olone or two 
r \ '  \ l a x i n s  and up to s ix  radio stations in an! market where at least twenty independent "voices" would remain 
p".t~..ilmhination; Iwo TV ctaiions and up to four radio stations in a market where at least ten independent "voices" 

(continued .... ) 
3 
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I 5  riilc ' tlic local TV ownership rule. the rnd io i rV cross-ownership rule,"' and local radio ownership 
r d c  ,iic interrelaled. Each is intended t o  roster competition and diversity in the local media 
ini,trLc~pI:tce. As a result. i t  15 appropriatc for the Commission to consider these rules collectively, as any 

tii?c I( oiie rule may affect the need for other rules to be retained, modified, or eliminated. In  addition. 
h i  c\: j lwting our local ownership rules collectively. we facilitate consistent analysis o f  policy questions 
t l iot  r i r r  Luinrnori to mulliplt. rules For euample, al l  of our local rules are predicated to  some extent oil 
a\\umpttons about the types of media that Americans rely on for news and current affairs. We are bencr 
ahlc  i(i analyre and apply our findings in areas such as these by considering the rules collectively rather 
1 1 i . t i i  icp;iratelb. Assessing these rules collectively also avoids the problem in sequential decision making 
u!ie,,ch! carlq decisions can inadvertently predetermine --  or preclude certain approaches in -- later 
d L  i'l .loll- 

II 1 EGAL FRAMEWORK FOR BIENNLAL OWNERSHIP REVIEW 

I, Section 702(h) o f thc  1996 Acl provides: 

I h e  C'ornmission shall re\'iew its rules adopted pursuant to this section arid a l l  of 
i t s  ownership rules biennially as part o f  i ts regulatory reform review under section 
I I o i  the Communications Act of  1934 and shall determine whether any of  such 
rules are necessary in  the public interest as the result of competition. The 
Commission shall repeal or niodiiq any regulation il determines to be no longer in 
the public iiitcresl 

to, I he  l9Y6 Act repealed the prohibition on common owncrship o f  cable and telephone 
>! stenis. overrode the few remaining regulatory limits upon cableinetwork cross-ownership,'" 
eliminated the naiional and relaxed thc local restrictions upon radio ownership," cased the "dual 
I I , ~ ~ L \ ~ ~ v ~ "  rule for television.'' and d i r c led  rhc Commission to eliminate the cap upon the number o f  
tr le\. i i ioi i brations any onc entity may and to increase to 35 from 25 the maximum percentage of  
,\mC:ricm households a single TV hroadcaster may reach." These enactments, together with section 

I ,  

' 4 -  i 1 K y 7 ; i 5 5 5 ( a )  

I 'W ,IC[. 9 202(h).  Seciion 1 1  of rhe Communications Act of 1934, as amended ("the 1934 Act"). provides for 
th\. hwi i i i id l  review of regulalions thal apply IO the operarions or activit ies of any provider of telecommunications 
y l n 8 c c ~  Pursuant to sectlon I I . the CommisLion "shall determine whether any such regulation is  no longer 
11% c c s i r !  in I h r  public interest a? a rrwli ofmeaninpful economic competition," Section I I further requires that the 
I ~n iiiis,I:on "sha l l  repeal or  [modify any regulation i t  deremines to he no longer neccssary in the public interest.'' 

' '  ~l 'IC 1996 Act rcpealcd former 9 61.?(b), u'hicll prohibited a common camier from providmg video programming 
( i ' r r t~ l l i  f , :  subscribers in i t s  telephone service d r e x  .See 1996 Act, $ 302(b)( I). Section 652 of the Act (47 U.S.C. 5 

8 .  

-1-1 C (  5 I61 

' 2  n<v\  contains the prohibition o f  buyouts \ is-a-vis cable systems and local exchange carriers. 

I L ~ Q ( '  ,VI, 3 i n z r t ) ( i ) .  

I ' W  ,\..I, 6202ra). (h) 

I ' W  ,la. S1021e). 

I ~ " 1 f ~  A c i ,  $202(c)( l ) (A)  

! L ' < W  / \ L L  >102(c)(l)(B) 

5 
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21!3n) '~,ei in motion a process to deregulate the structure of the broadcast and cable television 
iiiclii~.lric> ' a b  both competitioii and diversity among media voices increase." 

i I .  l h i s  ih cwr third biennial review As a result of the 1998 biennial review proceeding, the 
t i r s i  rt  VKM.  the Commission relaxed the dual network rule,16 eliminated the experimental broadcast 
si:i1itm iriultiple ownership rule: and initiated a proceeding with respect to the newspaperi'broadcasr 
C I  w ' u i i e r s h i p  rule.- The ('ommission decided to retain the local radio ownership rule? the national 
1 ',; Swncrship rule (including the UHF discount)," and the cableibroadcast cross-ownership rule." Prior 
I<'. ,;impletin:! the I99X biennial revie\\, the Commission had substantially relaxed the local TV 
o,.\ncrrhip and radioiTV cross-ownership rules in the separate local television ownership  proceeding.^" In  
t l ic 11000 biennial review proceeding. a ('ommission-wide comprehensive proceeding, the Commission 
e i :d*wxl  the results ofthe 1998 biennial revicw o f  i ts broadcast ownership rules." 

1- 

78 

1. (~'ourt Decjliionh Revie- 1998 Biennial Review. The Commission's decisions i n  the 
/ , 'Y ,<  ilil,,lnio/ Rr/ )or /  relatiny to the cable'broadcast cross-ownership rule and the national 7-V ownership 
r i , k  ILCII challenged in the United Stales Court of'  Appeals for the District o f  Columbia C i r c ~ i t . ' ~  In Fox 
I . , / <  I . I W W .  the c ' o u r ~  vacated the cahlehoadcasr cross-ownership rule, and remanded the decision to 
rc1;1jii t h l  national TV ownership rule. holding that thc Commission's decision IO retain these rules was 
ai~hiirar! and capricious and contrary i o  section 202(h) o f  the 1996 Act." The court stated that the 
( .mii i i i i \ ion had "no valid reason to thirih .. lhe [national TV ownership rule] i s  necessary to safeguard 
~~mpet i r io i i "~" '  or "to advance diversity"' and had given no reason to depart from the conclusion the 
C .11iimis\1on had reached in 1984 thar thc rule was no longer necessary The court observed that the 
( iimiiiibiion had provided no analysis of the state o f  competition i n  the television industry to justify its 
CICC?\IOII to retain the national TV ownership rule. In addition, the court faulted the Commission's 
dccihim to retain the nalional 'I V ownership rule while i t  observed the effects of changes in the local T V  

j 8  

L j t ~  ?iwwsiun.  380 F j d  ai  IOi3 

~' :Imrn(l,,w,i/ o/ Swiion -3 6W/G) i , / ihe ('oninii.r,cion'.% Rules ~ The D u d  Network Rule. 16 FCC Rcd 1 I 114. 
! ~ I ',I [ ? W l )  7 j 7  ('Diiui ,Yciwork Ordc,r") 

t:, jn;,,mti,,n oJ L.rpcrimcwlu/ 8rouJcu.si On:iier,*hip Res!rictions. 16 FCC Rcd 7457 (200 I ). 

'~ i W Y  3ienniul Rrgulufop RLW~I,M- ~ He~iew, (I( the Cummis.sion'.s Broudciwt Ownership Rules und Other Rules 
IJ<,LX,:U : 'ursuuni IO Scciiini 202 " / / h e  7i,/er,,mniunica/ii,Rv A C I  cf /9Y6.  I S  FCC Rcd I1058, 11099-109 (2000) 17 
'%"i ( . ' i  v9,Y A;cnnial Rqmr/"): Cr.~~cp'J~cr/Urouiicust Cross-#x,nership NPRM. .supru note I O .  

4 ' 

4 7 ( C I  R 6 7j.>555(e): I Y Y 6  BienniulRepori. IS FCC Rcd at 11072, 1 1 0 7 8 , ~ ~  25 ,  35. 

l~ R~ 0 73 . i55S(a). / Y q &  Bienniui Report. I 5  FCC Rcd at I1086-87,1 50 

.:7 (' F.R. 76 SOI(a), I998 Ilienniui Reporl. 15 FCC Rcd ar I I 114, 7 102. As discussed below, the 
i ahie.'bruadcast cross-ownership ru le  has been vacated by the Court of Appeals in Fox Television. The Commission 
>i i l :  iinplrment the court's order in a 5eparaLe order. 

\ . t , c ,  K,,vien, oj the C'onzmi.c.sion '.\ Rrguiotion,c Governing Television Broodcasring. Television Sutellile Siuriom 
!?L,, rt,>v / I ' o l i c ~  ilnd tu les .  i i  FCC' Rcd 1290.; (IVY'?) ("Locul TV Ownership Reporr and Order"). clurfied in 
hlelmrandum Opinion and Second Order on Reconsideration, 16 FCC Rcd 1067 (2001) ("Local TV Ownership 
/<et ivaiiicrulion O r J w  "). on upped Sincluir .sirpro note 8. 

, J i t w i , i l  RL,~ulutury R ~ r I e n '  2000. 16 FCC Rcd 1207 (2001) 

f s r ;  1. /eyf>ion ,supra note 8 

/ i l l  Y~:/el.i,,ion, 280 F.-idal lf l48. 105; 

j / ,I ;042 

i / a i  1'14; 

6 
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cb\riici.-hip rule. The court concluded that this "wait-and-see" approach could not be squared with Section 
~ ! l ? ~ l i ~ .  \ \ I i ic I i  .'Carrie$ with it a prewniptlon In tavor ofrepeal or modification ofownership rules."~" 

;. In  retaining the iiatioiial 1.V ownership rule, the Commission, in part, reasoned that the 
I i ~ l c  ~5 necessary to strengthen the bargaining power o f  the network affiliates, thereby promoting 

im and dirersib. Although the court iii Fox Television rejected the networks' argument that this 
~ i i s t i l i ~ ~ a t i ~ i t i  wall inconsistent with the requirements of section 202(h), the court determined thal the 
( ) i i i i i i i s w x - h  reliaticc on this justification was invalid becausc it did not have sufficient record support. 

l r i icu lar .  the coiirt held that thc Commissic~n had failed to justify i ts  departure from the I984 Mulriple 
C , / ~ < / / ! ~ J  Ordpr.  whew the Commission said i t  "had no evidence indicating that stations which are no1 

g!. i t(p-oui ied better respond to community weds. or expend proportionately more of  their revenues on 
t a u  pro-ramming. Nonetheless. the court held that the Commission could conceivably distinguish --  
a'. iiicimrrcct or inapplicable because olchanged circumstances - i ts  views in the /984 Multiple Ownership 
O,.d, , ,~ l l i e  court also noted that thc Commission did advert to possible competitive problems in the 
n;ilii:iicil [markets for advcrtising and program production, and that the intervenors, including the National 
A ~ . \ ~ \ C I ~ I  i,m 01 '  Broadcasters atid National Affi l iated Stations Alliance, made a plausible argument that the 
i i : l t i < r i i a l  IcIevision ownership rule furthers competition in the national television advertising market. 

3.40 

II 

;-I. Rased on these findings. the court remanded for further consideration the issue of  
~ ~ : i e i l i e r  i o  repeal or modif!, the national 'I V ownership rule. holding that "the probability that the 
C ,)niiiii\>ioii w i l l  be able to.justifq retaining the Rule i s  sufficiently high that vacatur of the Rule i s  not 
al:pi,qware '." Thc court also held that the ('ommission's decision to retain the national T V  ownership 
rille ,did iiut violate the kirst Amendment, reaftirming that the review o f  broadcast regulations under First 
,\:iiciidnic.nt jurisprudence i s  more deferential than review of  cable or print media reg~lat ions.~ '  The 
CI'LIII i i l s ~ '  rejected the nehvolhs' claim that \ection 2OZ(h) does not allow the Coinmission to regulate 
br*)adcasi ownership in the interest of diversity alone. The court held that in the context of broadcast 
rcsiilaiicui. the public interest has historically embraced both diversity and localism, that protecting 
d ~ v w \ ~ t y  is a permissible policy fix the agency to seek to  advance, and that nothing in section 202(h) 
inJic aied that Congress had departed from that approach.J4 The court then held that whatever the virtues 
m.i> be of a free market in television stations: "Congress may, in the regulation o f  broadcasting, 
cirnstitutionally pursue values other than etticiency --  including in particular diversity in programming, 
h l r  whlcli diversity o f  ownership i s  perhaps an aspirational but surely not an irrational proxy."" 

1 i. 'The cotin also. in F m  Teliwisioi7. vacated the cablehroadcast cross-ownership rule, 
tllldliig [t iat the Commission had failed to .justify i ts retention o f  the rule as necessary to  safeguard 
cwnipctitl.m In  the 1998 Bicnnial Report, the Commission attempted to justify the retention of the rule 
b? arguing that a cable operator that also owns a broadcast station has the incentive to discriminate 
n g n i n v  olher broadcasters by: ( I )  offeringjoint advertising sales and promotions, and (2) not carrying, or 
c:irr\ I I I ~  #>n undesirable channels. broadcast h i p a l s  of competing stations. The court found that the 

7 
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\ 'cNinnii5sitin had not shown a substantial cnoush probability ofdiscrimination to deem reasonable a broad 
'. r c o , ~ - ~ ~ ~ ~ i i c r s I i i p  rule. especial l~ in light of: ( I  I existing conduct rules. such as must-carry. ensuring access 
! \ I  ..dIilc \ rs iems,  and ( 2 )  competition Iron1 DBS providers. which would make discrimination against 
L oi,tp<ting broadcasters unprofitable. Further. the coiirt found that the Commission had failed to just i fy 
115 Jcpanure troin a 1992 Keport and Order. in which i t  had concluded that the rule was not necessary 10 

l)rt'\etr1 c i i r r ray discriminalion. The court also found that the Commission had lailed to justify the rule 
haLeK! un i ts  diversity concernh~ Based on its assessment that there was little chance that the Commission 
r+i(>~ikl Ibc able to justify retaining the cable/hruadcart-cross-ownership rule, and that the disruption causcd 
h! v a i i i ~ i i i  \rould he insuhstantial. the court vacated the rule." 

16 

With rcspect to  the standard L ~ I  review generally under section 202(h), the court noted, in 
[hL c i i i t n t  tit discussing thc cahle/broadcast cross-ownership rule. that the Commission had applied too 
la. ii u n d a r d  arid that ..lt]hc st31ute i s  clear that a regulation should be retained only insofar as i t  is 
i i c ~ . e \ s x >  in. not merely consonant with, the public interest."'* The Commission petitioned for rehearing 
;I. 10 t l iL  ISYUC. arguing that the coufl's interpretation of thc statutory language would impose a higher 
,t,rirciard 111 deciding whether to retain a rille than that which applied to the adoption o f  the rule in the f i rst  
p l . I ~ ~  OII rcheariny. the court deleted fl it. paragraph in i t s  earlier opinion holding the Commission to a 
hi;!hk.r "iiscessary" standard in biennial rekien proceedings. finding that the cableibroadcast cross- 
,>\< ncr ih i l i  rii lc could not pass muster even under the more relaxed "consonance" standard and that 
dc!ermining the applicability of a slricler standard of review therefore was not necessary. The coua 
dcbI&d I<> leave "unresolved precisely what .;ecrion 202(h) means when it instructs the Commission f i r s t  

dclrrmine whether a rule i s  'necessaq in the public interest' but then to 'repeal or modify' the rule i f - i t  
is 4ii ipl> 'no longer in the public interesl. 

...,(i 

I 7. I n  Sirrcluir Brvurlcmi G ~ o u p .  Inc. v. FCC,'' the court reviewed the Commission's 
drL:i,t,w i.elaxing the local 'rV ownership rule.'' That rule allows the combination o f  two television 
st:ttl(inh 1 x 1  the samc market if ( I )  the Grade H contours of the stations do not overlap, or (2) (a) one of 
the st;itirins is not among the jour highest-ranked stations in the market, and (h) at least eight 
ilidepenJently owned and operating full power commercial and non-commercial television stations, or 
I'\ o ~ i k  Mould remain in that market atier the combination." Under the rule, voices are defined to 
in<lude only broadcast televibion stations in the marker." In .Tjnc/aiu, the court held that the Commission 
--,:dtquatzlj, explained how the [local 'TV ownership rule] furthers diversity at the local level and is 
nLxcssrb i l t  the 'public interest' under $ 102(h) of the 1996 Act."" The courl also upheld the local TV 

~mL,nJmeni (d Purl 76.  Sirhpuri .I. Secrron 76 50 I o / rhe  Cornmis,sian:r Rulrr and Regu1ation.s IO Eliminaie rhe 
1' '  i i i ? ~ h i r i ~ : r r  ~ I I T  C,,mmon Owaer,shjp ~ r /  ('iihlc 7elevisron .~~,srem.\ and Nulronal Television Netr.orks, 1 FCC Rcd 

' 

~ ~~ 

J ,  

h i C >  I I V,) 

F 'I: l i ' ;dvisrr in.  180 F.3d ai 1053 

1.. Dt Ill511 

I ,i 7; let {.$ion Re-Hzuriny. ?q3 t 3d 31 5.10 ~rhc  court also rejected the petitions lor rehearing OF intervenors 
:\rl i ,oi,al \fliliated Srarlons Al l iance and National Association o f  Broadcasters, which argued thar the courl erred in 
:,1111ag IC. defer IO thc decision of Congress io sei ihe national TV ownership rule at ?5% and in vacating rather than 
ip.m.iiiding thc cahle'broadcast cross-ownershlp rule. Id. at 540-41 

\ii;.ru note 8 

11,  . h i a  iuiv. [he coun rcviewed challenges to the local TV ownership rule as well as to grandfathering provisions 
::.Litcil i t )  local marketing agreements 

,' t K > '~i~:55S(b)l2)(i) 

1 , .  . i t  .: 7.; ?5551b)(2)(11) 

,\ m / c , i r ,  384 F 3d ai IhO. 

X 
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o\’. ricrzhip rule against a First Ainendincnr cliallenge, applying the “rational-basis” standard of review.” 
1i:c :iwi held that there was a rational relationship between the Locul TV Ownership Rrporr and Order 
i m i  wr  :li\ersit? and compelition goals. The court noted that choosing the number eight and defining 
V I  IUC‘ .‘;ire quintessentially niatters of line drawing invoking the Commission’s expertise in projecting 
iii.irhei results." and did not decide the issue o f  whether eight i s  the appropriate numerical limit. The 
wiin ~n\alidated. however, the Commission-s definition o f  voices under the rule because it did not 
adcqriatcl! explain i ts decisioii to include onl) broadcast television stations as voices. The court pointed 
n L . 1  l l i i i t  rhe definition was inconsistent with the definition o f  voices for the radio/TV cross-ownership 
ni le. ” wli icl i also considers major newspapers and cable television to be voices. The court observed that 
7 8 1 1 1  retiland. the Cornmisbion conceivably inay determine to adjust not only the definition of ‘voices‘ 
hr.1 i:15(i  t i le  numerical litnil.’“- 

X.  W e  sce l  coniment on the btatutory language o f  section 202(h) o f  the 1996 Act and the 
c ,  iir! I iiiterpretations of that language in Fa> Television and Sif7clair. We specifically invite comment on 
tli: ,.landard we should applq in determining whether to modify, repeal, or retain our rules under section 
? ( , ? ( l i j  ill the 1996 Act. For example. does the phrase. “necessary in the public interest,’‘ mean we must 
rcpe.tl a iu le  unless we find i t  10 be indispensable? Or does the phrase mean that we can retain a rule if 
\L :\auld be justified under the current circumstances in adopting i t  in the first instance because the 
rc;o!d \ l iows  that it sewes the public intcrest? Or i s  the standard somewhere in between? The 
C i n ~ i ~ ~ i s ~ i o t i  argued in its rehearing petition in Fox Television that .‘necessary in the public interest,” 
\I .ieii i i ~ w e d  in rhe context o f  the rest o f  the I Y34 and 1996 Acts. means “in the public interest,” or useful 
ot a;,proliriate.” The v e p  next scntrnce o f  the statute uses the term “no longer in the public interest.” 
t l i u 5  appcaring to equate a rule’s being “necessary in the public interest” with i ts being “in the public 
iii ierc\t. ’ The Commission argued that other provisions of the Communications Act contain similar 
I;iiiguagt‘ using the terms. “necessary.” “required.” and “necessity,” but those provisions have been 
ci,n>triird tu require the Cornmission to demonstrate that the rules we adopl advance legitimate regulatory 
,-,t~;ie:o\y;. nor  that rhcy are necessarj in the 5ense o f  being indispensable. Others might argue, however. 
t l i d  .‘~,ei.es>ar) in the public interestC connotcs that a rulc must be essential or indispensable in order for 
L J .  What light do the statutory context and other case l a w  cast on the meaning of the term? 
\\ c I I ~  comment on any other factors \be should consider with respect to the meaning of the statutory 
tern: “necessary in the public interest” as i t  bears on our review of the ownership rules at issue in this 
pi i)ceeding 

I 9 

il) reliiin i 1 .  

In both Fo~r 7eleviciori and Sincluir. the court, noting that “Section 202(h) carries wi th  i t  a 
pie\unipiion in favor o f  repealing or modifiing the ownership rules,”” faulted the Commission’s 
jii,ril icat~orr of i ts  rules as lacking supporting factual evidence.6’ Accordingly, with respect 10 the rules 
u:rdcr ctinsideration, we strongly encourage commenterr to provide empirical evidence to buttress their 
a.hertlon>. Our Media Ownership Working Group i s  engaged in a number o f  studies that are intended to 

~ 

’ 

I:_ gt ra~\  t i t  ensuriny a diversity of voiccs snd adequate competition in television broadcasting”). 
!,i rli I n7-69 (“the only qursuon is whether thc Local TI.’ Ownership Repori and llrdcr is rationally connected to 

1’ I -  I I il. $7i.~i555(c)(lIl. I V )  

’ 

’, i’,w11111woii Pelition for Kzhcaring or Kehraring En Banc at 4-I;, filed Apr. 19. 2002, in Fux Television, supra 
n(\Ic h 

i !w!at*, 3x4 F . 3  at 162 

! I i o i  f tdewwm,  280 F.3d ai 1048 
” 

~3 ~ v L : v i . ~ i r w  280 F.3d at 1048; Sln‘dair, 284 l ’ . i d  at 159 
, 

( 1 .  I l ’ l zv ioon.  280 F 3 d  a1 1041-44. SinL.lair. 284 F.3d at I63 (pointing to an “evidentiary gap” ~n the 
C , mi l lswin’s reawning). 

9 
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ii1101 ni tlic ZOO2 biennial revicw l l iese studies, which w i l l  be released separately for comment, concerii 
t h .  I ~ i l i o v  iiig subjects: (I) intermedia siihstitutability among local media outlets from the perspective of 
Io'.ai adLertisers: ( 2 )  the effect 01' broadcast media concentration on the level o f  non-advertising content 
pr*xiticcd and consumed: ( 3 )  the status of- broadcast television in the multichannel marketplace; (4) a 
cc'iiinari\Liii o f  local news quantity and quality on network-owned stations and network affiliates; (5) past 
c. i iwrnzi substitution pattern5 across various media; ( 6 )  the effect of common ownership o f  same-market 
nc~n-pdptrs and television stations on news coverage: (7) a survey o f  American consumers regarding 
oiitlstL u\ed for inews and current affairs: ( X )  an examination of program diversity on prime time network 
tclc>. ICIOI! bcLwean 1966 and 2002; (9) a survty o f  changes in tlie availability of media outlets over time in 
r c i i  -elect cities. and ( I O )  tlic effect of local radio market concentration on program diversity and 
; i i i vG. r i \ i i i g  prices. Given tht. importance oi' this data to the proceeding, and in order to streamline tlie 
rc\ I~YI piocess. comments w i l l  bc due 60 days after Commission release of the studies; reply comments 
\\ 1 1 1  hc diie 90 days a fe r  release o f  the studies. We intend to use the evidence collected in the studies, as 
\*.ell a; tlir commcnts. to guide and support our decisions in this proceeding. 

:O. '[he [First Ameiidincnt. Any media ownership rules we ultimately adopt in this proceeding 
r i i i i \ t  he (oiisistent not only with the legal standard of sectioii 202(h), but also with the First Amendment 
r i i t i l b  01 the affected media companics and of'consumers. The Fox Te/evrJion and Sinelair cases recently 
allplied the rational-basis standard to broadcast ownership rules." The court held in Fox Tdevision that 
tI;c C oiitmissioii's decision to retain the national TV ownership rule d id  not violate the First 
~\rnsnifnient,"' and it held in Sinduir that the local TV ownership rule complies with the First 
,.\ m ~ i ~ i d n i r n i . ~ ~  The court reaftirmed in both cases that the rational-basis standard of First Amendment 
x ru t i i i>  IS applicable to broadcast television rather than the higher intermediare scrutiny applicable to 
L,,ib!c %)perators or the strict scrutiny applicable to  print media. As the court noted in Sincncluir, there is  no 
I , . iahr idpb lc  First Amendment right to hold a broadcast license when a would-be broadcaster docs not 
s,ni<I\ rlie public interest h i  meeting tht. Cornmission criteria for licensing, incliiding ownership 
1 i in itatioiis."" 

bS 

.'I I n  general. ownership limits on cable operators h a w  been subject to the 0 ' E r i e ~ 1 , ~ '  or 
iilterniediate scrutiny. test." Under this standard, government regulation o f  speech w i l l  be upheld only i f  

i ) I I  tunhers an important or substantial governmental interest; (2) the government interest is  unrelated to 
i l i i  suppression o f  free expression: and (~;) the incidental restriction on alleged First Amendment 

~ ~ ~ 

1 .7 iht, / Y O #  Uiennral rep or^, rhe Commission did apply the O'Brien or intermediate scrutiny lest  to the 
neucpapcr/broadcasl cross-ownership rule. 1 5  FCC Rcd at I1  121. 77 116-18 (applyinp Uniled Sales v O'Brlen, 
;OI  Li.5 367 (1968) ("O'Urien")).  Also. in considering the applicatlon of the First Amendment to the 
iieu Fpapdhroadcast cross-ownership rule. in the NewrpaperlBroudcasl NI'RM, supra note 10, which was released 
h i f i w  the t o r  Televi,cion and .Sinrlu;r cilses. we asked about the significance of Time Warner Enrerluinmenl Co v 
/ P ( ~ ~  ' ?Jti U d  I126 (D.C. Cii.). CCYI.  , ienied 122 S. Ct. 644 (2001) ("Tiine Wurner /I"), in which intermediate 
>brotiii! ( \as applied 10 cable reSulation, \'i.ii~~il,u/7cr/Kudir,i Cror.s-0wnership NPRM, 16 FCC Rcd at 17296-97. 77 
: I  :: 

..I l ,  :wi.Pion. 1x0 F.;d if1 11145-47. 

.\!,I, liiir-. 1x4 t 2d at 166-hY 

i i  .,I Ih7-hX. t u  TcIoi.woti 280 t .3d at 1045.46 

. ~ . I J I ,  l c r ,  7x4 F.3d at 168 (cilin: K'(' I' Vulionul Cirizens ComnrrlrerJor Broadcusimg, 416 U.S. 775, 795-97 

,i q r a  note 62 

/ iw Wuriier Dili~1uinmei7r i 'o  I CiiitedSio/e,y, 21  I F.3d  ~ j l j ,  1316.22 (D.c. cir. 2000) ( " T ; ~ ~  wUmrr q, 
4 ' 1  det~:ed. I Z I  S .  Ct. 1167 (2001), Sufelliri 8t.oudcusling d Commlrn A.c,c'n v FCC, 275 F.3d 337, 346, 355 (4"' 

i t i  ? ! IO1  1, ('e)r/ ili,nicd. I?? S 1 ' 1  2i88  (2002) .  

, .  

:C, 'g l ,  ~V('C'u"), 
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I~cLdoii i. 15 i io  grcaler than is csential to thc furtherance o f  that interest.6V The Supreme Court has 
:lctcriiiined t l iat "promoting the widespread dissemination of intormation from a multiplicity o f  sources"70 
8 .  i i  gincriiment interest that is  not only important, but i s  of the "highest order"" and is  unrelated to tlic 
..ippre\.ion of  free speech " 

-1 .- Courts have consistentl? applied the rational-basis test when faced with First Amendment 
L liallcngcs ki Commission ownership reslrictions on broadcast media. This i s  true even when the 
-w i i~ rs I i ip  regulation effecli\ely limits what a non-broadcast media firm, such as a newspaper or a cable 
I ~ m i p a i ! ~ .  call own. 111 other words. when Ihe rule prevents a newspaper from owning an in-market 
I id:() <i:itim. thc cot~rts do not applq the strict scrutiny test applicable to newspapers as newspapers. but 
I i t l~ ie i  [lie rational-basis test used for ebaluating broadcast regulations. We w i l l  explore a variety o f  
. ) p ~ ~ i i i $  !or n new media ownership iramcwork. We seek comment on the standard of review that would 
.ippl\ tc: these options. 

111. THE MODE" M E D I A  M A K K E T P L A C E  

71 

~:< Yection 2021h) requires the Commission to consider whether any of i ts ownership rules 
.ire ~iiccesharq iii the public interest l i s  u resull ofcomperirion." As noted, the Fox Televi.sioil court faulted 
!!le C mimission for fail ing to provide any analysis o f  the state ofcompetit ion in the television industry to 
~p~s t i l y  r ih  retention o f  the national 1'V owncrship rule. Therefore, our evaluation of the broadcast 
I ~ ~ i i c r s l i i p  rules must take into account Ihe current status of competition in the media marketplace. 
! I i io i ighwI  this proceeding. w e  seek comment on how changes and developments in the media 
1iiaiktp1acc affect our analysis and decision making. For example, in Section IV we explore the 
tlct<iiition ut" the product market and seek comment on whether the proliferation of programming outlets 
.I!IC! i cv ices requires the Commission IO redefine the product market to include media other than 
bro.idca>iiiig l h e  data below provides 3 brief overview of the number o f  outlets and potential 
.;mipetiiorc in the video. audio. and newspaper industries. We seek comment on the significance of  this 
data IO our biennial rcview of the owncrshlp rules as well as any other competitive data that would be 
i:,ctiil 10 our analysis. 

14 

'4 ~ Video. There are ciirrentlq over 106 mil l ion TV households in the U.S." served by a 
:<iriei\ ,it' video outlets. Over-the-air outlets include: 1 3 3  I commercial TV stations (752 UHF, 579 
'% 1 4 1  I. i X 1  noli-commercial. educational TV stations (254 UHF,  127 VHF); 554 Class A TV stations (45 I 
I H t  l i l j  VHF):"' and. over 2.100 other lowpower T V  stations." Over sixty percent o f  commercial TV 

: r , r w ,  Broudcusring Svstmt I '  Fc'c~', 520 L : . S  180, 185.86 (1997) ("Turner l r ' )  (citing O'Brten, 391 U.S.  at 317- 

h t - w ,  Rroildcusring S J S W ~ .  lnc v F~('C. 512 U S .  622, 662 ( I  994) ("Turner P') (quotation marks omitted)) 

I t /  111 !>b.: 

!.I ( c l i l n f  O'Brien. i Y l  U S . ,  a i  ill). Iirnrer I / .  520 U.S.  at 190. On the other hand, the Commission may not 
i.~lr,len i,ihle operators' speech with ..illimirablr restrictions in the name of diversity." Time Wurner 11, 240 F.5d at 

~ ~ :ii IF 71 ,nc  Murnei- / I .  the D.C Circuit held that the Commission could nor rely on i ts  diversiry goal alone to 

>:jppod rhr horizontal and vcrrical restraints at issue in that case because of a specific limitation on the 
L o r . i n i ~ c \ i o n ' s  sialulory authorily tor rhose rehlraints. Time Warner 11. 240 F.3d a t  1135-1 136. 

~- .~~ ~ ~ ~. ~~ 

- 8 1  

.h L '<, N Y ' R  436 U.S. a i  798-802 (rational-basis test applied to broadcast-newspaper rule): Fox Televjsion, 
-'SO I ~X 31 IO4546 (raiiunal-bxis test applied io television-cable cross-ownership ban). 

i i . c i o n  J80 F.3d a i  Iil41-42 

5 7. , /crt ,swn Household E.siimu/rr, Nielsen Media Research (Sept. 2002) 

i+ i I;I\- A iclcvision license i s  available to a low power television station licensee meeting the qualifications sct 
I w ! i  III lhr Commlssion'5 rules in Part 73, Subpail J ("Class A Television Broadcast Stations"). A Class A station 

(continued ... .  ) 
I I  
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> t a i i o ! i ~  arc affiliated with one of thc top four networks (ABC, CBS, Fox and NBC). Another 19 percent 
.ire allil iaied with the smaller national networks: United Paramount (UPN), Warner Brothers (WB), and 
k ~ \ ~ ; c . i i  Ncrnork. The remairiing commercial stations are affiliated with other smaller networks or are - x  

~ n~lcpi. I lJc~lts. 

2 -  Cable TV i s  available to Ihe vast majority of T V  households i n  the U.S.19 There are 69 
inilli<tii livuseholds (ha! subscribe to cable ”’ There are over 230 national cable programming networks 
.iiiJ iii(1rc thaii 50 regional networks.” Many cable systems offer access channels for public affairs. 
c.diiciitiliii;il and governmental (“PEG”) programming and a few offer lucal cable news, educational and 
p i i i 7 1 i i  .itl:iirh programming. Direcr broadcast batellite (“DBS”) i s  available nationwide and has over 18 
Iiiwlioii whscribers.R’ In addition to the national cable programming networks, DBS offers regional spor[s 
i i o l L . i r A 5  D R S  may also retransmit the .;ignals of local and network affiliate television stations to 
,tiIiwrihcr.; in their local markets. DnS i s  a h 3  required to reserve not less than 4 percent ot- i ts channel 
;a(>ai i t i  c\clusivel> for noncommercial programming 01- an educational or informational nature. Other 
Mi i l t&c t i ; ime l  Video Program Distribut~irs (“MVPDs”) include: satellite master antenna systems 
t SM \ l \.. ,. with i .5 mill ion subscribers; home satellite dishes, which serve about I mil l ion homes; and 
ini i i l t~pi~in: distribution service (MDS). hi th ahout 700,000 subscribers.” 

21, ___ Audio. Over 13.260 radio stations are currently on the air (4,81 I AM, 6,147 commercial 
1.’21 .ind I.30.3 educarional FM).*’ l ~ h e  average radio market has 23 commercial stations. O f  the 285 
Arhilroii iadio markets. almost one-ha l lo f the  markets are served by more than 20 stations and 90% of 
th,. niarhrrs are served by more than I O  stations.*’ In addition to broadcast radio, audio music. talk, and 
i i c w i  channels are provided by man? cable and DBS operators. Two Digital Audio Radio Service 
(..! ).&l<S.’r rystems with over 140.000 subscribers offer almost 100 audio channels nationwide using 
sii:.cI!itc Iransinission. 8” Eben more audio il.haiinels are available through Internet streaming. 

.- 
! .  Newspapers In  2001. there were 1,468 daily newspapers in the U.S. The total 

There were also about 7,700 weekly newspapers 8 7  c i i c ~ l a t i ( ~ ! i  Tor those newspapers w3s abou1 50 million. 

I, <;.rir.fntuxl hom previous page) 
15 ,ui:,cci :o ihe same license terms and rcncwill standards as a full-power station. and i s  accorded primary status as 
imis ds i t  continues tu meet the rcqulremvnts for a qualifying low-power station. 

~~ ~~ 

b C  [. Prcss Release, Broudcusi Sruiiu17 7hrul.j ux OfJune 30. 2002 (issued Aug. 26. 2002) 

nl4 Fiiidncial Network Inc MEDIA Access Pro data base (Mar 2002) 
’ 

, I ? , l 7 , ~ i  l>,wssnienl of rhe .Sruius o/ Cooiprrilron in lhe Marker/or rhe Delivety of Video Programming. 17 FCC 
K. d !:44 1253.55 (2002) 7 17 (../,ight/f Annuoi hWPD Cmperirion Repor/”) (“Based on data from Paul Kagan 
A,.sociatr:.. homes passed as 3 percentage ot.TV households was estimated lo be 97.1 percent as of June 2001 . . .  

[ I  he h a t i m a 1  Rural Telecommunications Cooperative] suggesrs thar rhe number of homes passed as a percentage of 
~1 d iicvischoldb could be as low as 8 I prrcent ’ ). 1330 App. B. Table B-I (Kagan data showins that as of June 2001, 
L ;  h1.k t ? k \  i s i u i i  w d s  subscribed I ( I  by 64% ofhorncs that had at least one television). 

.h 

F , c i ~ h  Innual M V P D  C’ompeiilion Repor/, 17 tCC Rcd at 1330. App. 5, Table B-I.  

h.it ioiictl Cable l~elecummun. ,2ss‘n. (‘uhle l>evclopinm~.i 2002, at 21-194. 

SI! Kcnon, http.!/www.sk?report.com,’dth~~counts.htm (visited Sept. IO. 2002). 

8,’  

S ,  

8 

i l l  I n n i d  .MIPU (bniperirion Rqwrf.  17 F K  Rcd at 1338, App. C, Table C-l 
8 .  F l  i I’rcs\ Release. Broudcasi Siur~on Tolab a,\ CfJune 30, 21102 (Aug. 26, 2002) 

Ij’A Fiiianciai Network Inc.. MEDIA A c c t . ~  Pro data base(May 2002). i~ 

‘’ X\l Sdtellrte Radio, Second ( h o w r  Repor/ ending June 50, 2002, shows X M  with 136,718 subscribers. Sirius 
5de l ! i i c  Kadio. .SctondQuurier Repurr ending June 30. 2002, shows Sirius with j,347 subscribers. 

’ k.:usp;iper Association of America. Fucr.v .-Ibour Newspaper,s 2002, at 14 

12 
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, . \ i t 1 1  . I  ,.oinbined circulation ot- about 71 niillion.RX Sunday newspaper circulation collectively reaches 
' \ V I  9: milljvn per \veck."' Man!, o t thew newspaperc are available Over the Internet. 

x Internet and ~ other media. Almost 60% of  the U.S. population has Internet access at 
k t i L  " '  O w r  30 mill ion rcsidenrial Web uscrs have accessed streaming video."' Also, ahout 90% o t  
!:c>iiwtiwlds have a t  least onc VCR and morc than one-half o f  those own at  least two VCRs." Over 14 
i~ i i l l i o t i  iioines have UVD players." Personal Video Recorders ( T V R " )  sales have reached 500.000 since 
i l i e \  '.\L':c introduced two years ago. 

I C  POLICY GOALS 

'1, 

10 Each of the rulcs utidcr re i i ew  in this proceeding seeks to further one or morc of three 
: , i i i i L i " t i i i i l  ptihltc interest goals -~ d i w n i t ? .  competition and localism. The Commission long has 

c tiiiir.itii1 thesc. values as the foundatioii L I C  i ts ownership rules and policies. 111 this proceeding the 
I oiiii i i i\sion seeks to: ( I )  detine more precisely the Commission's policy goals; (2) detcrmine how to 
I"e>t Ipr'mote these goals it1 today's mcdin market consistent with our statutory mandate; (3) establish the 
1.e.t iiic.isure for diversity. competition. and localism: and (4) establish a balancing test to prioritize lhe 
,yo;iIh i l~lension cxists betwecn them. 

i 0  The courts havc rccopized the Commission's legitimate interest in promoting thesc 
! ~ I L \  goals through ownership limits." Media ownership may be limited in order to promote the First 
',mctldiiirtit interests of consumers of the clcctronic inedia and to promote diversity and competition."6 
! hc ( ' iwr t  has upheld the Commission'i predominant reliance on the diversity rationale to support its 
i !~ \ i rpaper~br~ iadcast  cros\-ownership policies. I n  .Sinclaw. the Court of Appeals noted that ownership 
I mit. mwurage diversity in  the ownership of broadcast stations, which can in t u r n  encourage a diversity 
, !". tcwpoints in the material presented o\er the ainvaves. The court added that diversity o f  ownership as 
. I  i i i t x n i  to achicving viewpoint diversit) has been found to serve a legitimate government interest. and 
liii. it1 !lie past. been upheld under rational basis review.'* The interests that government may promote 
liirrupli content neutral rulcs also include competition - both the promotion of  competition and the 
prcbcnt im of anti-competilive practiccs and results. 

' i i  

; I .  5ection 202(li) requires the C'oinmission to determine whether i ts ownership rules remain 

. ~ 

3' I,/ .,I ; ;. 

. I'' ,I1 i J 

/ i  < > [  s 
t,qydT Irinuul ,bll'PD ('ompeiirion Rqiorr .  17 t C C  Rcd at 1285-86. 1 8 9 .  

/c ..t I '88. p 9. 

/,.' 2XX-X9.7 96 

' IC 2'Ii.I. 98 
' A ( ' i ' D  436 (1.5 at 795.91; Merru Broodcusriiig, Inr. v FC'C, 497 U.S. 547, 571 at n.16 (1990), overruled on 
dhf I <r,iuniA Arlurund C'on>rriicriir,s 1 1 1 ~  I . .   pen^ 51 5 U S  200 (1995): Sincluir. 284 F.;d at 160; Fox Televrsion. 

. ( i O  I A IO4Z, 105j. 
.,. . 

fiiriiel 11, 520 l1.S. at 190 (quoting Tiimer 1. 512 U.S. at 662-63 ("governmental purpose of the highest order in 
rNiii.l~llig public access to a rnultiplicit!, otinfurmntion sources); Turner 1, 512 U.S. at 662 (this purpose is unrelated 
IC [h 'suppression or free expression") 

\ i  ('ti 436 11 s ar 797 

S i - i d d o ~  284 F.;d at 160. 

1 3 
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iiri t-.m! in the public interest as a r e d  of competition. Therefore, we must f i r s t  determine whether the 
i r i ; i r h ~ t p l ~ e  provides 3 suf fk i rn t  level of competition to protect and advance our policy goals. If not, we 
inL,si Jetermine whether the existing ru les or revisions to those rules are required to  protect and advance 
h i  tri.ir) :ompetition. and localism in thc media marketplace. 

i.: I h e  following paragraphs briefly discuss the Coinmission's policy goals and invite 
ct:,nrliciit ,JII each. We welcome the submission of any relevant empirical studies for quantifying benefits 
,in I harm .. as well as comments based on wcll-established economic theory and empirical evidence. In 
th ,d  ,-L-;~L. we are espcciall) intere.rted iii receiviiig comnients that provide not only the theoretical 
1 1 1 1  t i l ~ i c a ~ i ~ i i i \  l o r  adopting i i  patiiciilur rcgulatoy framework, hut also empirical data on the effect that 
Lt~. i i i i ie! i l io i i  and ionsolidation in the media industry have on our policy goals. 

1 . Diversity 

: ; Uiverrity i s  one of the guiding principles of tlie Commission's multiple ownership rules. 
It , I L I ~ ~ I I I L ~ S  the Lalues o f  Ihc First Amendment. which, as the Supreme Court stated, "rests on the 
;I, m r i r i t i < t i i  that the widest possible dissemination of information from diverse and antagonistic sources i s  
e . a i t i ; ~ I  10 the welfare o f the  public. The Commission has elaborated on the Supreme Court's view, 
17, <i!iiig that .'the greater the d i \cr i i ty  of' ownership in a particular arca. the less chance there is that a 
, , l y e  person or group can have an inordinate effect. in a political, editorial, or similar programming 
NTS~.,. on public opinion a t  Ihe regional I e \ ~ l . " ~ " "  

..w 

i J .  The Cornmission ha5 considered four aspects o f  diversity: viewpoint diversity, outlet 
d i ~ c ~ ~ s i i y ,  source diversity. arid program diversity. Viewpoint dibersity ensures that the public has 
aiccI, I(' -a wide range o f  diverse and antagonistic opinions and interpretations.""' It attempts to 
inirsa,c the diversity 01- viewpoints ultimatelb received by the public by providing opportunities for 
~ . ~ r i c d  groups. entities and individuals to participate in the different phases o f  the broadcast industry. 
or l t lc i  dibersity i s  the control o f  media outlets by a variety of independent owners. Source diversity 
r i ! h i , r e i  that the public has acccss to information and programming from multiple content providers. 
\ i l i i i c  program diversit! refers to a variety of programming formats and content. Each of these 
I, miptm:iit\ of diversity is describcd below 

101 

107 

101 

. -  ' >  Viewpoint D!=&. Vicwpnint diversity has been the touchstone o f  the Commission's 
t~: \v.c id i~p rules and policies. We reinaiii full) committed to preservins citizens' access to a diversity of 
\ ~ c ~ i p , ~ i i i i s  through the mcdiA.l"' Thc Supreme Court has stated that "it has long been a basic tenet o f  

. ~~ -~ ~. 
, ,  

.I \ i ,k , ic .~ed P r c . ~  I,. Unmd Sid1e.r. 326 I LS I, 3 (1945) ('-Associared Pres.\') 

m-,~,,;rnznr i!/ Secr~on,~ 73  3:, - j .?4I ) ,  und 73 636 uflhe Comnii.c.rion's Rules Reluring IO Mulriple Ownership o/ 

II . "  oi Vodro Ownrrsh,p h f ' R M .  I6 F('C Rcd ai  19874. 7 30; Reporl undSruremenl ifpolicy Re: ('ommissfun cn 

, , ,  

, \ , ,r, ,O~rd F L I C ~ n J  Television RrrmJcuir Siu1ron.c. 45 F.C.C 1476, 1411 (1964)y 3. 

I /'r,.,-rrin,minq Inqu,,:~. (" iY60 t'i.gqrumniing Policy Slaremenr"), 44 F.C C. 2303 (1960). 

U t j / n  liicnnrol R ~ . g i r / u i o ~  K c w i e u  ~ KL+IL'M < g ~  ihc Commi.vsion ',\ Broudcusl Ownership Rules and Olher Rulw 
i , h , ! ~ J  .Dursimni IoSeriion 202 i f rhe T~Ie~,,mfirunicurions A o  rfIYY6, 13 FCC Rcd 11276, I1278 (1998) ("19Y8 

~ ! c o i t ~ u  ,)I rhc Commi,ssim R e ~ r i / ~ r i o m  Governing Televrsrvn Broodiu,viing ("TV Owner,chip FNPRM'). I0 

~ ' % ~  Y i ~ . f n ~ i u /  NO]. I >  FCC' Rcd at  I I27X. 1, 6. For example, if many stations create their broadcast news by 
; i t ~ ~ z r , n g  lhrir news froin thc \niiie jnforinalion source. there is outlei diversity. but no source diversity. 

'<,[ L '  2 . Tifrner 1. 5 12 U S .  at 665 ("I  I J t  has long been a basic tenet of national communications policy" that "the 
' 1  i t i L ,b t  dl>\eminarion of informaion froni diverse and antagonistic sources i s  essential to the welfare of the public,"; 

(continued .... ) 
14 

I .  ' (  Kcd j 5 1 4 .  3549 (1995) 7 60 
' 
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t i . i t i ( i t i . t l  ~ ommunications pulicq that the w'idrst possible dissemination of information from diverse and 
:iiiba:!iuiii:ic wurces ih essential lo the welfare 01' the The diversity o f  viewpoints, by 

Mlii i ' l i  the Commission has loskrcd diversiLy of viewpoints i s  through the imposition of ownership 
rc .tr:i'lioiiq. I n  ,Siw/uir, the Court of Appeals noted that ownership limits encourage diversity in the 
o~ .~ . t i c r~h tp  or broadcast stations. which can iii turn encourage a diversity of virwpoints in the material 
p~:sLm:ed over the airwaves. The coun added that diversity of ownership as a means 10 achieving 
w ~ \ ~ p ~ ! i i l !  tli icrsirq has becn found to sene i i  legitimate government interest, and has. in the past. been 
i i ihc ' ld  w4dcr rational-basis re\,ieu 

ppvioIii1: an informed citkenry, is  essential to a well-functioning democracy. 107 The principal means by 

,ill. 

Ill') 

,6.  Outlel Diversity. l'lie coiitrol of media outlets by a variety o f  independent owners i s  
rcleircd !I) a b  '.outlet diversity" Outlet diversity ensures that the public has access to multiple. 
iii.lt.neiidcnil?-owned disrrihution channel3 ( L ,  E.. radio, broadcast television, and newspapers) from which 
II aii .i~'ce\s information and programming. We have long assumed that diffusing ownership o f  outlets 
p ~ v ~ ~ v e ' ~  a nidc array 01' viewpoints. Thus outlet diversity was a key mechanism for promotin3 
\. ,,LU p l i i t t  dibcrsity. 111 attempting to foster \ ieupoint diversity through structural regulation, our content- 
n ~ i r a !  rriethod does not seek t o  evaluate tlie substance o f  any station's editorial decisions. Indeed. a 
nt.+j(u hcnefit of content-neutral structural regulation i s  that we avoid making inescapably subjective 
j !dynr.nts ahout editorial decisions. viewpoints and content. Rather, we attempt only to preserve a 
~ i ~ t f ~ i i ' i t ~ i i i  nuinher of independently owned outlets to increase tlie likelihood that independent viewpoints 
\\ i l l  h< .ivailable i n  local market.;. The Supreme Court has upheld the Commission's judgment that 
d : ~ c r ~ ~ i t i ~ a t t o n  otownership cnhanccs the pos ib i l i ty  o f  achieving greater diversity of viewpoints. 

I 10 

.. 
, 7 .  Source Diversitv. A related concept i s  "source diversiiy, which refers to the availability 

i i t  c-tiltcnt to consumers from a variety o f  content producers. Source diversity ensures that the public has 
ill LV,> I;) informatioil and programming froni inultiple content providers and producers. A wide array of 
c ,n i c i x  producers can contribute both to viewpoint diversity (particularly where the content i s  news and 
piihltc illfairs programming) and progranl diversity. A number o f  government efforts, both past and 
11: s ~ c i i t .  h \ e  been aimed at promoting source divcrsity on mass media distribution platforms. Our efforts 
ccnrrred initially on broadcast teleLision. hut have broadened in scope more recently to focus on 

( c.inriniied from previouq passci 
4 .  ! ' i.( t. 157 (one of the "pol ic ies and purpo5t.s" of the Comniunicarions Acr favors a "diversity of media 
~ . , ~ i c : s ' )  F-o.r T~/evi.rion. 280 I: ;d at 1042 ( In  the context of broadcasting. "the public interest" has historically 
c.inibracrrl diversit!"). 

I I !  

~ - 

W ~ U  Hroudcustrng S)sii.m, /nc I' F U ~ ,  5 I2 US. 622. 663-64 (1994) (inlernal quotation marks omitted) 
i.iui,ii~lg (hired Srare.~ v Midwr,r~ l'ideo ( 'orp.. 406 U.S. 649. 668 n 27 (1972) (plurality opinion) (quoting 

c . ~ ~ i i e l  1're.r.y. ,rupru noic 99)). 

, , , ,  . 

\<,< Richard D Brown. t u r l j  Americun Oripinr cfrhe InJixrnarion 4 g e  In Alfied D. Chandler, Jr., and James W. 
I , v , i da .  F.ds.. A NAlloN TK.k\ISI~ORMt.I) R Y  INFOKVATION: HOW INIORMATION H A S  SHAPED THE UNI~ IED Sl ATFS 
?;:o!i Coiowzr. TIMFS r o  ~ 1 1 1 1 ~  P R C E N ~  (Oxford Univ.  Press, New York NY, 2000) at 44-49 passrm ("Because 
p-oliir. wtdel? believed that republican government required an informed citizenry, they scrambled to make sure that 
111e:. u ic  ohen their neighbors, were properly infiirmed."). 

v r d v  284 F.3d at 160 (Coun upheld ilir. Commission finding that "diversification O f  ownership WOUld , /  

c',th.int.e the possibilit) otachievjng grraier dtversity o f  viewpoint"); see also Fox Televr.~ion, 280 F.3d at 1047 (not 
! ~ r a i i i ) i i i l l  to relate diversity of ownership to diverbtty of programming). 

',I . ' I ;  436 I J . S  at796-97 

+I c i' Re~~rew (gibe Prrmc 7inw ALCY,IV Rule.!. Section 73.6jS(Ki o/the Comnlission j R u ~ ,  I I FCC Rcd 546 
1 w i .  (ig.pcaling Ihc Prime Time Acceh, Rulc. which generally prohibited network-affiliated television stations in 
1 ;  c < 1 1 '  5 1 3  relevision markets from broadcasting more than three hours of network programs during prime time). 
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b l '%l> lh  ,Lich BI cable operators and DHS service.ii2 

Prorram Diversitv. Program diversity refers to a variety of programming formats and 
i ~ ~ i t ~ i i ~  C.\amplrs o f  program categories include formats such as dramas, situation comedies, reality 
te l ix  .WII shows. and newsinagarines. as well as  content, such as health, nature, foreign languageiethnic. 
;LII;J c oohing. In 1960, wlieii broadcast television was a more dominant mass communications medium in 
thi. , ni inr rq .  we sought to promole program diversity through direct means."' 

j x 

; I b  More than twent) years latcr. the Commission has indicated that markets may serve 
ll!i<ricaii.' demand for diverse programmirig more effecti\>ely than government regularion. In the 
/hw .2<v!wrk Ordcr. the Commission allowed common ownership o f  a major broadcast network and an 
ct i ie i  :in: broadcast nctworh in  pari because "if two networks are owncd by a single entity, the entity has 
a i !  i:iceiirivc to attract an array o f  viewcrs with differing intcrests to produce the largest combined 
ii i lJici i ic tor the overall enterprise. This allows for the inajor network to pursue programming suitable tu 
~ T L I S ~ .  t;istcs. with the smaller network prograniining to minority and niche tastes.""' 

I I1 

If). Diversity Issues for Comment. We seek comment on several aspects o f  diversity, 
iii:lidlng how the specific terms should be defined. The airing o f  news and public affairs programming 
II.L\ iraditionally been the focus of viewpoint diversity. We seek comment on whether we should consider 
na .n-ir.idiiional ncws programming as contributing to viewpoint diversity. For example, do "magazine 
s l w \ \ s '  ,ucIi as Sixty Minutes and '.talk shows" such as Hardball contribute to viewpoint diversity as 
iniuch .I\ tor less or morc than) straightforward news broadcasts? 

i I .  Vicwpoint diversity has been a central policy objective o f  the Commission's ownership 
rc,le. U c  seeh coinnient on whether viewpoint diversity should continue to be a primary goal of the 

~ . ~~ ~ ~~~ ~~. 
" :- C, \.I'. 3 51 I (caniapc I J ~  public, educauonal and governmental programming), 47 U.S.C 6 612 (cable 
b'.,tLiii5 iiquires to lease channels to uiia?tilialed rntiries): 47  U.S.C. 6 335 (DBS operators required to reserve four 
p,,rccni 0 1  their channel capacip exclusively lor use by qualified programmers for noncommercial programming of 
iiii cducalional or informational nature): 47 I!.S C $ 533(f)(l)(B) (Commission required to "prescribe rules and 
t ~ ~ ~ l ~ i ~ ~ w ,  eslablishing reasoiiablc l i t n i l 5  on the number of channrls on a cable system that can be occupied by a 
\ dcL, yogrammer in which a cahle operator has ;in attributable interest"). 

% .  p~ IY60 fro,yrunimrng Pol io .  Sruicmenr. 44 F.C.C. at 23 14: 

"It]he maJor elemcnr, usually necessary to meet the public interest, needs, and desires of the 
community in which the station i s  locared. . . . have included: ( I)  opporruniry for local self- 
supression, (2) thc developinent and use of local talent. (3) programs for children, (4) religious 
programs. ( 5 )  educational programs. (6) public affairs programs, (7) editorialization by 
licensees, (8)  political broadcasts. (9) agricultural programs, ( I O )  news programs, ( I  I )  weather 
and market reports. (12) sporls programs, (I;) service Io minority groups, [and] (14) 
entertainment programs '' 

.!hi / 'ihc. frogromming t ' d q  S/uremrnr has not formally been superseded, but in recent decades the Commission 
h,l\  re l l r i i  more on competition and niarketplace mechanisms to determine the mix of programs available to viewers. 
\ e ?  Erwin G .  Krasnow & Jack N. Goodman. The "Public 1niere.sl"Bondard: The Sturchfor rhe i foh Gruil, 
-11 $ 1  I )  CObiM. L J .  605. 615-19 (describing the history of the 1960 Progruniming Policy Srokmenl and more 
: 'cr.111 dviisions). 

,< 

, i ,  
, x '  L '  y , FC'C'i). W,VCVLix!~.nt.rs G d d ,  540 U S .  582 (1961) (upholding, against challenges under the 1934 Act 

.d !lic Firit Amendmen!. Commission policy that public interesr is best served by promoting program diversity 
h market forces. and not by conbiderins station formats in ruling on applications for license renewal or 
r i  C'immurec. ro .Suve R'W.21 I: FC'C. 808 F.Zd 113, 117-18 (D.C Cir. 1986) (tindinp that the Commission 

\',id rt,:ismably articulated i ts  policy). 

)r,ui ktwork Order. I 6  FCC: Rcd at I I I 3  I, 7 ;7 (footnote omitted). 

16 
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C onlnii>>ioii'h decision-making. Tlir Commission has not viewed source and outlet diversity as policy 
>.;I+. VI . r i d  o f  themselves. hut a5 prosics for viewpoint diversity. Should the Commissiori continue to 
1111; , o m c  and outlet diversity as proxies to protect and advance viewpoint diversity? Or should each 
I? :)r 0 1 -  divrrsity he an cvplicit Soal o f  the Cwmnission's policymaking? Parties advocating that source 
aiId;,Ir ~ i u t l e t  diversity should be a goal of Commission ownership policies should address how priorities 
I< r r i l d  hc set among these typrs ofdiversit) 

116 

12. Once we define our diversit) goal. we must then ask whether the marketplace wi l l  protect 
a::d .id\ancc diversity withoul regulatov requirements. As set forth in Section 111, the current media 
i!:.irherpl.icc appears robust in terms ofthe agsregate number o f  media outlets. Consumers generally have 
a,.c.r.> I,' ileus. public affairs. and entenlainment programming from a variety o f  media outlets - 

. cablt.. satellite, newspaper, and the Internet. What has been the effect o f  this proliferation of 
in.\\ i i i ed ia  otitlets on the C'ornniisbion-s divcrsity goals'? What effects, if any. do these outlets have OR 

( x i 1 1  qdjcctibe of promoting diversir) and thc ineans by which we can best achieve those goals? How 
~ i l d  t l ~ e  or other outlets he considered lor the purposes of analyzing viewpoint diversity? Are there 

iiii icluc a!trihute5 of broadcasting that should lead tis to define and measure diversity without reference to 
I~IIICI :iicdia'? Comrnenters should provide empirical data on consumer substitutability among the various 
i i !<t l ia oi!tlets or programs. 

I n  considering these questions, we are particularly interested in the actual experience of 
tile iniedia industry. Has consolidation in local markets led to less or greater diversity? Commenters are 
c:ic\ura,;ed to wbmit  empirical data and analysis demonstrating both :he change (either decrease or 
i ! ~ ~ i ~ c a w  in diversity levels and the causal link. as opposed to mere correlation. between those changes 
and gc;iter consolidation iii local niarketc Evidence comparing the levels o f  diversity in local 
c8inrniuiiitit.r. with different levels of media concentration would be especially useful. 

, -  ., , 

14 lf the marker alone does not satisfy the Commission's goal o f  protecting and advancing 
\ ! s \ ~ p o i i i t  diversity. we must then consider the appropriate regulatory framework for achieving that goal. 
! racli!i(wall!. the Commission has tocused oti the number o f  independent owners on the theory that a 
Lirger niimher of owners would help provide greater viewpoint diversity. Commission policy presumes 
i l ial  iriulliple owners are morc likely to provide "divergent viewpoints on controversial issues,'' which the 
i oiii i i i i5i ion has stated i s  "essential to democracy.."" We invite comment as to this policy. Although 

~ ~ ~~ 

" I I  0~v ic . r shrp  f W P R M .  I O  FCC Rcd at 3549-50, 7 61 ("The indirect technique for encouraging viewpoint 
:iivcr%ir! ( I . c . .  structural rules) fosiers two other kinds of diversity that the Commission has regarded as integral lo 
i!lr tilrimate goal of providing the public with a variety of viewpoints. First, cenain of the Commission's structural 
r IIc,. w t h  as the ownership limits. promote 'ourlet' diversity, which refers to a variety of delivery services (e.&, 
t.tc,.idi.aj: station<) that select and prescnr programming directly to the public. Second. other Commission behavioral 
r: iIr>~ 5uch as the Prime Time Access Rule and the Financial Interest and Syndication Rule, were designed to roster 

.oiirce diversit). which refer5 to ensuring a variety of program producers and owner,. The Commission has felt 
r i a l  UIIIIOUI il diversity ofoutlets. there would hc iio real viewpoint diversity -- i f a l l  programming passed through 
(lie \dme f i l ter. the material and views prescnred to the public would not he diverse. Similarly, the Commission has 
I 4 il ia! uithoui diversity or sourccs, [he variety of views wsould necessarily be circumscribed.") jollowed in 
I ni.~ridinl,n; of Swrion 73  h.iR((;) of /he Coniniirio,i '.Y Rule.7 ~ The Dual Nerwork Rule ('.LhaI Nehvork N P R M " ) ,  
5 ' ~ (  C Kcd l12.i;, I1265 I] .;J (2000) ('Rot11 ourlet and sourcc diversity provide the means for promoting 

. i e ' v o i n r  diversity. Outlet diversity refers to a variety of delivery services ( e .g . ,  broadcast stations) that select and 
I:rrmit !.ro:ramniing dircctly to  the public; source diversity refers to a variety of program producers and owners. 
 hot!^ w:ict and source diversir? are integral 10 the ultimate goal of providing the public with a variety of  viewpoints 

I P re rnn l  quotalion marks and citations oniitted) and I.ocol TY #w,nersh!p Reporr ond Order, 14 FCC Rcd at 
: ? ' * I P - :  n?'l(199Y)P 17. 

' { ; , h \  m d  J'oIjci~~.7 ('nncf~rnini: Mrt l r~ph~  0wwr.sh;p e/Radio Brvadcasr Siarions In Local Murkeh. 16 F CC Rcd 

37. quoting ,Ini~'iiCJii~~n; ii/.Teec/ion.y 73.31. 73  240 and 73 636 of /he Cornnii,rsionS Rules 
(continued .... ) 

'WOK 19877 (2001) 
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c, 'urts hnve alfinned the C'ommissioii's ability to l imit ownership in pursuit o f  a diversity of 
L i c u  points. they recently have required that we demonstrate a close connection between the ownership 
riile.. . l i l t !  diversity. Therefore. we must examine whether ownership l imits are in fact necessary to 
pr.wicItc .liversity in the media. If & e  are 10 maintain ownership l imits predicated on preserving diversity, 

,~' i i i i i s ~  inquire into whether our traditional theory of diffused ownership policy is in fact more likely to 
p<'.:r,,'c ,Jiversity thaii a policy that rclies 1111 market forces or other measures to foster diversity. 

I I S  

11'1 

45. It the Commission continucs to rely on an independent voice test as a measure lor 
eitsiir i: i : tlic appropriate level of diversity. LLhat media outlets or programming services should he 
il!ir,ided in the independent boice test? For example. should we include cable or DBS? Should 
i.;,i?iinirri:p-orr.nrd media outlets be considered a single media "voice" in evaluating diversity? Should 
c;:bl: ielcvisioii count as one voice because the cable operator exercises editorial control over the content 
t l iat 15 distributed over that platform'! O r  h o u l d  the Commission look to the number of independent 
pi%ir.rainiiiing entities as ceparate and distinct voices'? 

J b .  What other measures of diversity, quantitative or qualitative, should we consider. and 
\ \ h a i  w : l ~  do w e  lhave to measure diversity with a reasonable degree o f  accuracy? Are audience 
d<.nikigraphics an appropriate measure of diversity? I s  competition an appropriate proxy lo r  diversity, 
w c l :  lhiii the presence o f  a competitive local market w i l l  assuage our concerns about diversity? Should 
\\c iahe ratings figures or other measurcs of consumer usage into account in measuring diversity, and if 
SK h d '  In considering the various potential ways to measure diversity, we seek comment on how their 
t,..t' ionil iorts with the values and principles embodied in the First Amendment. 

1 7  We also must considcr the appropriate geographic area over which to measure diversity 
Althoiigti radio ownership restrictions are limited to the local market, television ownership is restricted 
h i t t .  ctr i  the local Ie\el and iialionally. Does the appropriate geographic area for measuring diversity 
dtttcr based on whether the programming 15 local or national in nature? Should the appropriate 
gi:ogr:iphic area for mcasuring diversity he the same as the relevant geographic market for competition 
pi irpo,ei ' 

48. We alsc seek comment oi l  whether the level o f  diversity that the public enjoys varies 
aincinp different demographic or income groups. Although access to broadcasting services i s  available to 
i l i l  indi\ iduals iii a community with the appropriate receiving equipment. access to other forms o f  media 
i..pi:allh requires the user 10 incur a recurring charge, generally in the form of a subscription fee. Does 
t l , lh o r  3114 other differences between broadcasting and other media reduce the level o f  diversity that 
ccrt;iiii demographic or iiicoiiie groups enjoy'! Does the fact that 86% o f  American households pay for 
t c l e \ i > i o i i  impact this analysi,? What i s  the extent o f  any disparity in access to diversity, and how should 
N C  !acto! in that disparity i n  our diversity analysis? 

19. Would onc or more kinds o f  diversity be better promoted by alternatives to structural 
rt !gilation, such a5 behavioral requirements'? We invite comment on whether we should promulgate 
h.:h;ivioral regulations. What. i lany.  behavioral requirements should he imposed and how should they be 
atlniiiiisr.-red? How is  divenit) served. if a1 all, by existing behavioral rules such as those that require 

~ ~- ~ ~ 

( '.minired irom previous page) 
h' ~ I d q  w ,Wu//ip/e Ownership o/ S!andard, F.W und Television Broadcusi Staiions. 50 F.C.C. ?d 1046, 1074 
( i Y.', 1 ai  'I 99 

: ,  .oc < s., W ' C ' B ,  436 U S at 796-97 (holdlnp rhar the Commission, in limiting the common ownership of 
rl, L+ \p.ipc's and hroadcasi stations i i i  the s x n e  communiry. "acted rationally in finding that diversification o f  
cPin,:r\hlp would enhance the possibility olacllievmg greater diversity o f  viewpoints"). 

~ 

,\,': F.iir Tcclcvt.>ion. 280 F.3d ;it I04 1-14, Sinclair. 284 F.3d at 163. 
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:vr ;idca,ters to provide poliiical candidates access io iheir facilities under certain conditions,"' or those 
(hl reqtiire cahle systems to set aside channel capacity for certain uses ( e . g ,  PEG. leased access)?"' 
'Wl ia kind of programs and content contribute to viewpoint diversity? 

T I L  In addition to seeking to Lister the policy goals discussed above, the Cornmission has 
i~i: lvi~:t l l !  used the ownership rules to roster ownership hy diverse groups, such as minorities, women 
. ( n i l  miill businesses."' In  the context of th is  comprehensive review of our ownership rules, we invite 
. oiiiinciit on whether we should consider such diverse ownership as a goal in this proceeding. If so, how 
-Iwii id * K  axommudate or seek to foster that goal? In addition. we invite comment as to our legal 
:.titIiorttv I ( I  adopt measLtrei to foster that goal."' 

R. Competit ion 

5 I .  Competition is the second principle underlying the Commission's local ownership rules 
 tic: pcilicies. l i t  this procecding, wc seek to: ( I )  define the Commission's competition policy goal; (2) 
detmniiic whether ihc market alone can achieve that goal: and i f  not_ (3) establish the appropriate 
t q i i i a t t ~ y  Irameuork to protect and advance a competitive media market. 

5 2  We niust first consider the Commission's underlying policy objectives in examining 
.witpctiiion The Coinmission has rclied on the principle that competitive markets best serve the public 
i , ecd i i s t  such markets gcncrally rcsult in lower prices, higher output, more choices for buyers, and more 
rxrriiolugical progress than markets that are less competitive.'" In general, the intensity of competition 
i: i J g i b e n  market is dircctly related to thc number of independent firms that compete for the patronage of 
I : ~ t~wn ic rs .  We seck coninlent o n  h i m  the Commission should define our competition policy goal. In 

I '  J7 I, 5.C. 9 ; 12(a)(7) (authorizing the Commission to revoke a broadcaster's license for failure to provide legally 
~ : u a l i I i e d  candidares for tederal office acce~s t o  i i s  lacilities): 4 1  U.S.C. 5 3 I5(a) (requiring a licensee to provide 
i,qual opponunities to al l  lepall! qualified candidates for a political office to use its facilities). 

' '  w,, . ' g ~  4 7  l1~S.C 4 531 ( local  franchise authority may require cable company to provide one or more channels 

. ~- 

t.ir l't C; rlse) 

' ' L I i i e i i  the Commission awarded broadcasting licenses by comparative hearing, it awarded applicants a "minority 
:nli:tricenienl credit' for their minority origin. .See. e . g ,  Riverrown Comrnun. Co., 8 FCC Rcd 7928, 7938 (ALJ 
:W;i 7 I I(!. In 1984, when the Commission csiablished a 12 TV station limit, it  also established a minority 
'buhhle" which increascd the limit lo I 4  for minorities. Persons acquiring cognizable interests in minority owned 
2nd ;,mirolled broadcast stations were also enlitled to this higher limit, and the aggregate reach of TV stations was 
: t i s i l d  IC, 300;) of the narionill audience. provided that at  leasr 5% of that reach was contributed by minority 
L 8 ~ t ! t r ~ t l l d  stalions. ~mendmrnt e/ Sccrron 3 3 j S  Kormerly Secrionx 73.35. 73.240, and 73.6361 of the 
, 'T ,P I? ,~ I . \  ( i o n  ',c Rules Reloring Mu1t;plc Ownership of AM. FM and Television Broadcasr Stations, IO0 F.C.C.2d 
,~i i )d -q . .  V7-98 ( 1985) 11 45, i; ('IYH.5 Mulripk Ownership Recun.sideration Order"). Also, the Commission has 
? i b ~ ' i i  ta\ certificates. which are a preferential ta\ treatment available upon the sale of  broadcasr stations and cable 
, ,vzic i i i \  ; ( I  minorilies. See. e g ,  Office of the Chairman, Budies Indicate Need to Promole Wireless & Broodcast 
; icmi,tii i )wership by Snrall. Women- dnd hfinorin-Owtied Businesses, Press Release, Dec. I ? ,  2000, available at 
' i N r 0  W I ~  1808326 (F  C.C.) tinall!. [lie Commission has applied a "distress sale policy," permitring a licensee 
1 b<>\r  I~i~ensi. has bern designated fbr revocation hearing, or whose renewal application has been designated tor 

baric qualifications issues. IO assign i t s  license prior to commencement of the hearing 10 a minority 
, ,mi,<illcil rntity 

I./crtiind ('onstrucrur.\ Inc I' Penu. 51 5 I: S. 200 (1995); MD/DC/DE Broodcasters Ass'n Y .  FCC, 236 F.jd 
' ~ ' h ~ ~ ~ ~ ~ i ~ l ~ d ~ t ~ l e d ,  253 F.3d 732 (D.C Cir. 2001). cell denied, 122 S. Ct. 920 (2002); Lurheran Church.M;ssouri 

F ( ' C  141 F.3d 344, rthcaringdenicd, I54  F.;d 487, rchearlng en bonc denied, 154 F.3d 494 (D.C. Cir 

, I  

  ins 

.,'A 

Muriin W. Ho//man, l i  FCC' Rcd 22086. 22087 (2000) 73. 

~ 

(b?? '11 I 

:  my I 

:~ M .  Scherer and David Robs. I\ul .STl~i-ll. h44RKETSlRl iCTl :RE .42/, ECO\;O~.r,c' Pt;WOR,I.(A,V('E, (3d ed.) at  
! i - . ' X  Illc~ufhton MifflinCo.. Boston M A .  19901 
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a(:d i , i ( , i i  :o the diversity component of o u r  public interest analysis, should the Commission specifically 
a* ' : i l i /e  (he competitive riafure of thc markct? Or should we rely on the diversity component o f  our 
w a I ~ \ i >  .och thnl a certain leve l  o f  diversiy would alleviate our competition concerns? Additionally, as 
di>ciii\t.c: helow. u e  s e h  mnn ie t i l  on the various types of  competition (;.e., competition for 
I IC!' cir!li.;tcnerc or advertisers) and t l ie  appropriate standards and measures to be used. 

I. ; Once n e  define our competition policy goal, we must then determine whether the market 
\I i l l  protcct and advance competition without regulatory requirements. As set forth in Section 111. the 
L i m c i i t  tiredia mnrhet appears robust 111 I c n n  of the aggregate number of outlets. Today. broadcasters 
u i e ! a t t '  i i i  an iiicrcasingl) crowded and dyiamic media market. During the past twenty years, the 
b o:tdcas television industry h a s  faced increasing competition both from additional television stations and 
ti,,u!i cd i i r  videci delivery sq'sleins. The numher o f  full-power television stations has increased 68% since 
I L ) X ! l .  Ir:m 1.000 to almost I .70O.'" and the number of broadcast networks has grown from three to  

\ L  VCII I h r i i i 3  that same period. there has heen an enormous increase in the supply o f  non-broadcast video 
pr,~i~rai i i t i i i i ig a\ailahle IO Americans Cahlc television and DBS cany dozens, and often hundreds, of 
ciiaiinelk. and h n e  taken sigriificanl market share from broadcast TV stations."' Furthermore, Americans 
I!.I\<. denionstrated an increased willingness to pay for information and programming. Cable television 
a i d  ciihci MVPDs. includins 138s. have reached an 86.4% penetration rate in American homes. 

;1 What lias been the effect of this proliferation of new media outlets on the Commission's 
i .mpct i l ion goals? What eflects. if any. do these outlets have on our objective to promote competition 
;III~ tlic ineaiis b) which we can best achieve this yoal? How should these and other outlets he considered 
l o r  ihc. plrrposes ofanalyzing competition" Are there unique attributes o f  broadcasting that should lead us 
1 2 ,  ilctlnc and measure competition without reference to other media? 

-5 I f  tlie inarLe1 alone does iiol satisfy the Commission's goal of protecting and advancing 
I. in,pctitton. we must then consider the appropriate regulatory framework for achieving that goal. The 
I oi!inits,ion has traditionally relied on structural ownership rules, which focus on the number o f  
r:ldcpendeiit owners. on the theory that il larger number of owners would enhance competition. While our 
Iu<;il .nriiershjp rules w.xe based largely on preserving viewpoint diversity, the Commission also found 
t l ia l  h e x  rules would serve the public inrertst hy preventing broadcasters from "dominat[ing] television 
.id radio markets and wielding power to rhc detriment o f  small owners, advertisers, and the public 
l l i t t rc i t  Are structural oumership limits the best means to promote competition i n  the media? I f  we 
ilte I(, iiiaiiitain ownership limits predicated on preserving competition, is our traditional theory of 
,!Ifiwcd ownership policy more likelq IO preserve competition than a policy that relies on market forces 
:.r  , , ther measures to foster competition? 

..I!- 

i 6  I f  we determine that a competition analysis is necessary, we must define the relevant 
yrodiict and geographic markets in which broadcast TV and radio stations compete, as well as the market 
h a r e  nl'the panicipants within the relevant market. and then weigh the benefits of consolidation against 
vie lirlriiis to consumers. For example. although ownership consolidation can produce efficiencies that 
I::S>II~ II, s t r o n p  stations and impro\,ed services to the public, excessive concentration may reduce 

~ ~~ - ~~~ -. 

I ,n~l ,drc Kevi,*r(,n of Kudrv Rir1c.A and PoiiL.ics, MM Docket No. 91- 140. Report and Order, 7 FCC Rcd 2753. < 

~ ' Q  I, I vs? I 7 5 ~ i r h  Commission Press Release, http:/!www.fcc.gov/Bureaus/MassMediai'News - fkleaSt'S/200l/ 
iirir,mOl Z.rxr. visited July 31. 2002. 

" kic1sc.n Media Research repom rhai the broadcast television networks' share of the national audience slid to 
III May 2002 From 83O,:1 i i i  1981, whilc cahfe networks' share has increased IO 46.09;. Nielsen's numbers for 

' l i i  :IN11 arc- reponed in Allison Romano. Vihhiing .4wa);al Eroadcmi, BROAI)CASTIN(,&CA~LE (June 3 ,  2002) at 
~ I I ' is  tigure for I98  I 15 from Nielsen Media Research, Primetime Nerwork RanngundShures (Apr. 17,2001). 

<),\i 1,Iui~ipk Owiiv-.ship Order, 100 F (' C '  al 5X.  7 64 
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d i in jw i i~ i~ in  for ~iewers/Iisteiit.rs and lessen incentives to innovate and improve services to the public 

. -  
We must first determine the relevant product markets. Generally, broadcast stations 

c t :n~pe i r  IC? attracr vie\versllisteners and ad\ enising dollars, and they compete as buyers o f  programming. 
Ili p . 1 ~ 1  c.rainInaiions or our ownership rules, we have focused 011 the program delivery market, thc 
adwnisi i ig market. and the progranr production market. These individual product markets vary in 
s i iml isance depending upon the particular r u k  under examination. In addition, these product markets arc 
imer;clatcd. sincc advertising revenue is often used to finance program acquisition, which in turn helps to 
a~iraci  \ icwrdi,teners. which then cnables media owners to charge advertisers. We have not, however, 
rc-o, \cd !hc issuc' o f the  relative Neights we rhould accord each of these product markets for purposes of 
ot i '  ..iviipetlrion analysis. We sceh comment on whether our competition analysis should focus on 
~ ~ ~ i t ~ ~ i e ~ i ~ i o n  for advertising revenue. competition for viewersilisteners, a combination o f  the two. 
c r  in?etiti:?n for programming. or somc other l ictor. 

,. ~ 

12X 

r.8. M'e firs1 address the delivered programming marhet. Viewersllisteners seeking delivered 
prLt;r:jini.,iins may choose among variou\ providers. including hroadcasters, cable systems. DBS, and 
1 ) 4 l < >  Viewers/listeners. however. may also obtain programming trom videos, DVDs, CDs. and the 
I i i~ernct Viewersilistencrs may also attend niovie theaters, stage theaters. and music concerts. While the 
C i inn i is~ ion previously concluded that delivered video programming could be a relevant market, we seek 
ck,ninic'ni on whether the relevanr marhet should be broader. The answer depends on the degree o f  
wb>tilutabil ity between delivcred programming and these other options. Do viewersilisteners consider 
t l iex titl ier options to be good substitules for delivered programming? Commenters are encouraged to 
piooiice studies and empirical data to support their views regarding the relevant product market. If 
d{.livered programming is the relevani product market, should we measure market concentration by using 
tlrc liumher o f  separate11 owned outlets. or some other metric? If the relevant product market i s  broader 
tIi;ii? delivered programming. how shoiild we measure market concentration? 

:9. Next. we address the advertising market. As the steward of the Communications Act, the 
C ~ i i i i i i i i ~ \ i o n  i s  charged h i t h  elaluating the potential benefits and harms to the viewing and listening 
piihljc. iwt  to advertisers."" We first seek comment on whether our authority under the Communications 
, \ , i t  I i is i i l ics our basing broadcast ownership regulation on the level o f  competition in the advertising 
ii:arket. We also seek comment on whether. as a policy matter, the Commission should be concerned 
11 i t l ,  adwnising rates, or whether competition concerns i n  advertising markets are more appropriately 
>'vcriiecl by rhe antitrust agencies. What precisely are the harms viewers and listeners *auld suffer if 
mlvc.rtihiiig priccs were to rise as a result o f  more concentrated media markets, and what empirical 
c :  ideiicc ot'these harms i s  available? 

00. The vast majority d4 rne r i can  households now pay for information and programming by 
\sih;crihinf to cable television or sate l l i te  services. Does this change in  consumer viewing habits suggest 
tirai the .idventsing market may not be the best product market to analyze because we do not capture this 
f,icicit as part of the competitive analysis" For instancc, people who subscribe to DBS often watch non- 
I.rc),idca\t channels. By  reducing viewership of local broadcast channels, non-broadcast channels may 
ri:d!ice ;Idvertisitig revenues t lowing to local television stations. How can we capture the impact o f a  rule 
:! laye Itn viewers if we are using a product definition ( e . ~ , .  advertising) that does not account for these 
i;e:\t,rs'Iistener,j. A recent study indicated that Internet users spend approximately 25% less time 

~- ~ 

i 

i/i:/,,.. ( ' < n i i r n i < n ,  / n c ,  M B  I>ocket No. 02-236, Hearlng Designation Order FCC 02-236 a i  7 13 (rel. Sept. 5 ,  

oi R u d ~  Owner.rhip NPR,M I 6  FCC Rcd ill 19878.7 40 i 

I 

1,)O'i wdilnhle a i  2002 W L  2030952. [ h c d  Kudio Owner.rhiD NPRM, 16 FCC Rcd at 19865-66. 7 9.  



Federal Communications Commission FCC n2-249 

l 3 ( l  
~ . ~ a l c h i n ~  televibion stations than noli-lntcrnct users. This phenomenon suggests that the Internet may 
  mip pet^ K i th  televi>ion for viewers, which could reduce advertising revenues for both broadcast and non- 
I-rt:.mca~t channels. ('ompetitive developments such as these arc not reflected in past Commission 
i,\'i-IudtiIm\ of the advertising market. yet they may have a meaningful effect on broadcasters' ability to 
.~i i i i ipett i n  today's media market. We seek comment on how trends such as these should impact our 
,riiaIbsi'. In  light o f  market developinenti would a direct analysis o f  cornpetition for viewersilisteners he 

i1lol.e ippropriate mean5 for advancing our competition goal? If so, how should we measure entities' 
:liarLct !>ewer? Commenters are encouraged to produce studies and empirical data to support or refute 
,, lilllll.. 

!>I I f  the Commission determines that cornpetition in advertising markets i s  an important 
~ tiiiipoilcnt ciIour coinpetitite analysis. we must then determine the relevant advertising product market. 
I listori( ,illy. the Commission has l ixused only on broadcast advertising. We seek comment (in 
V. h,tilet iii today's marketplace. u'e should broaden the relcvant advertising product market to include 
. .Ihcr nic:di;i advertising. 

131 

172.  To what extent do non-broadcast media compete with broadcasters for advertising 
L!ollws'' t o r  example, the cable television industry has undergone consolidation at both the national and 
I.IC.II letel.  In addition to competing for audience share,"' cable television now appears to  be a more 
Ir,rlnid;ible competitor 10 broadcasters tor national and local advertising. In  1980, broadcast T V  captured 
Inuitll! a l l  o f the  national and local T V  ;id market (over 99%). whereas cable had less than one percent. 

111 1000 broadcast T V  share declined to 70% o f  national T V  ad revenue and about 80% o f  local T V  ad 
~ C - , ~ ~ I I I I C  and cable increased to 30% and 20%, respectively. How do these and other developments in 
i ~ i e  ntetlia advertising market affect our decision-making? Parties are asked to provide empirical data on 
!!le wlv.tiuitability for advertisers among a l l  media outlets and to comment on how this data should 
~ ~ n p a c t  inon wc would dcfine the relevant advertising product markets. How should the differences 
!'CI .\CCI' local, regional. and national advertising markets factor into our analysis? 

I31 

6 3 Wc also seek comment on the extent, if any, to which our competition analysis should 
.onstdel the programming purchasing market. Broadcasters. broadcast networks. cable networks, cable 
<apcratoirs. DBS networks. and IIBS operators create. purchase, or barter for programming. Would 

.ru;ition or elimination o t  the broadcast ownership rules enable broadcasters to exercise monopsony 
po'wr i n  the purchasc of programming. or is there sufficient competition from other program buyers (e -g . ,  

''I ' i<.I~,\ Center for Communication Policy. Surwying rhe Digiral Furure, THF UCLA INTERNET REPORT 2001 at 
2~ :na~l~tble at hrtp.ilw'ww.ccp ucla.edu~page~:internet-paper.asp (visited on Sepl. I I, 2002). 

. - ~ _ _ _  

4,jwtidnienr ./ Sccrion 73.3553 of rhe C'onimi,s.r~~~n's Rules, rhe Broudcosr Mulriple Ownership Rules, 4 FCC Kcd 
~ '1?3 1727. I732 & n.42 (1989) ("commercial iddio stations have begun to face significant competition from local 

.able Iclcvrsiun s > s k m b  which sel l  advertising on an 'interconnected' basis under which the same ad would appear 
: # t i  iiumerous local cable systems"; "[tlhe .products' involved in competition analysis o f  broadcast media are the 
l,st,:nNng or vlewiiig audiences. which are in effect sold by radio and television stations to advertisers. . . . The 
c l t  b m t  product market ib  thus measured by [he bubstitutability of different media (; .e. ,  radio, . . .) for the purposes 

:.f Iwrch,isinp advertising "): 1YX.l  Mulrrple 0wner.rhip Order, 100 F.C.C.2d at 39-40 17 66-69 ("While we question 
tvhcther thc product market should exclude a11 other advertising media . . . , for purposes of analyzing the effects of 
i l i rn inar i t ig  rhc Seven Station Rule we wII ~ treat the TV and radio advertising markets as separate product 
' la!kci> \. 

, 

q~<l>,c,n Media Research reports that the broadcast television networks' share o f  the national audience slid to 
!I ,''I' i t 1  May 2002 from 85% in 1981. while cdhle networks' share has increased to 46.0% Nielsen's numbers for 

'.la - X I 1 2  are reponed In Allison Romano. Nibbling Away at Broadcast, Broadcasting & Cable (Junc 3 ,  2002) at  1 I. 
1 h l  ligule tor I98 I i s  from Nielsen Media Research. Primerime fierwork Raring andShilre.5 (Apr. 17, 2001). 
, ,  

I ' I ~ L  rsa l  McCann. E.vrmiurcd iJ.,5 ..lnnuu/ .4dt,wising Vdume 1980-2001 
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raldc and UBS) o r  from other distribution streams ( c g ,  Internet or international) to prevent the exercise 
.>I . i t i l i  puwcr'? 

h ~ : .  Our coinpetittun analysis must also define the geographic market for delivered 
~ p r ~ ~ g i x t i t n i n g  and advertising. The geographic extent o f  the market, the area where buyers can purchase a 
p i i t t t ~  uiai pimduct or service from sellers. i\ sometimes difficult to determine, since different media 
: i i~: leis ccrw diffcrcnt geographic area%. Whiit are the implications of these different geographic market 
dr:ititricrn.. lo r  our competition analysis? Would the appropriate geographic market be different if we 
liic u w l  ( ' t i  vicwerihipilistenership rather than advenising? 

hl. .  Innovation. Change permeates virtually every aspect o f  the organization o f  media 
t n :dc t ,  i i ~ i d  thc operatiori o f  media companies. In both broadcast and cable industries, analog 
1r:i1ihiiii'1sion technologies are giving way to digital transmission technologies that wi l l  greatly increase 
~ ) p e r ~ i t ~ i r \  abilitq to offer new. more and hetler services. In addition to broadcast and cable. consumers 
ai:<i t i i lv l t  access to multi-channel video and audio programming from DBS and the Internet and multi- 
ili,mxI ;iudio programming lroin DAKS. kach of these distribution technologies are expanding the 
tiiimiier $ > f  program choices and developing program content for increasingly specialized audiences. All 
:)I III~SC changes reflect innoration. i .e. ,  the development o f  new products or services or new, less costly 
\ \ , t ! ~  i~l 'producing or delivering cxirt ing services. 

61,. Innovation rellecti developments in technology that affect the modern media 
n i~ i rke tp l~~ce.  Innovation brings signiticant benefits to consumers through the creation o f  new media 
pr  d w h  and services. hut it can destabilize established business practices and customer relationships. 
hlarhets in which innovatioti is a prominent attribute differ from traditional markets, largely because the 
t i i i a i  potttt of competiti\e rivalry i h  shifted more toward innovation, which may fundamentally alter the 
b ~ l t i ~ v i o r  nt firms cornpetins In the market. In traditional markets (where product differentiation i s  not 
c\ieiir,ve). firm.; compete for customers primarily based on price and terms o f  sale of an existing 
(vthmturable) product or service. B\ conrrart. competitors in markets where innovation i s  an important 
force l a w  a more dynamic and uncemain mal-ket. Innovation competition involves intense "competition 
t;ir tllc Iiiarket" such that a successful innovation may result i n  the sudden economic obsolescence o f  an 
e:,,sitiig product or technology (and sometimes the demise of the firms that produce it). Innovation 
c$.tnpctittLm tends to produce market leaders that dominate a market for a period o f  time until supplanted 
h; a l i ~ ~ t l i c r  intio\ation introduced by thc markct leader or a competitor.? 

( 7 7 .  We seek comment on th is  analysis. To what extent does innovation competition 
c ! t ~ r a i  t e r i x  rivalry in contemporary delivered programming, broadcast advenising. and program 
pioclucttim markets? In  which media markets does price competition seem lo predominate over 
ititic,v:itiatn competition'? If itinovatioil competition i s  pervasive in media markets today, how should our 
cvvncrihlp rules be modified to encourage rivalry focused on innovation? 

68.  Congress has directed the Commission to make the introduction o f  new technologies and 
i c  n tces ; I  prtority. We seek comment on whether innovation is  a valid policy goal in the consideration 
( I .  t i ~ c  competitive effects of our ownership rules. In this regard, we invite comment on how our media 
o:vl!crshtp policies and rules affect the incenttws 10 innovate among broadcasters and other media market 

' I)ai.id S Lvans and Richard Schmnlensee. Some Economic A.cpccrc of Anri/rusr Ana/vsis in EynumIco//y 
( i n ; ! w i i i v e  InJusfrles. National Bureau o f  Economic Research (May 2001), available at 
blip pdpcg nber io r~ /~a~ers iw8168 .~d f (v I s i l ed  July IO, 2002). 

( 1  >t1.111 be the poltcy of (he United States to encourage rhe provision of new technologies and services to the 
iJf,biic " 47 IJ S.C. 5 157. T h e  preamble to the ~Ielecommunicarions Act o f  1996 states "AN ACT To promote 
L: , tnu i~ i l t l lm  and reduce regulalion in order to secure lower prices and higher quality services for American 
ti!21~ii i i i ! i ,tntc3tions consumers and encourage rhr rapid deploymetlt of new telecommunications technologies." 
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I ,  

I 



Federal Cnmmunications Commission FCC 02-249 - 

L,~iiipe!i!ors Foi. example. how do oiir broadcast ownership rules affect iniiovarioii in the form of digital 
L ~ I L  \ i u r i i ~  digital cable. Internet access. and other new technologies? Do our ownership rules hinder 
~ ~ ~ i ~ t i ~ i t i r d  innovation? Should the Coinmission actively seek to promote innovation through its 
, w ie i~41tp rule\. or i i ierely avoid intcrferiiig \\ ith firms' ability to innovate? If the former, what changes 
I I [lit o!rnersliip rules. i fany.  would promote innovation? 

c. Localism 

$9 ~ r l i e  Commission has historically pursued policies aimed a t  encouraging localism. O n e  
.laliii,ii.> b;i\i\ o f the  Coinmiwon's  promotion of localism in broadcasting i s  Section 307 of the 1934 Act. 
: , . t i i i l i  tl.ttes troni the Radio 4ct of 1927 and. iii its present form, states: "In considering applications lor 
: ~ ' t i ~ \ e s ~  and modifications and renewals thcrcof, when and insofar as there i s  demand for the same. the 
( imini\sion shall mahe w c h  distribution 0 1  licenses. frequencies, hours o f  operation, and o f  power 
.~~r i .u ig  [he several States and communities as to provide a fair, efficient, and equitable distribution of 
I i h , i  w rv i ce  to each oi ' t l ic same.""" Anothcr i s  the Congressional Findings and Policy in connection 
i, 1111 IIIL Cable relevision C'onsunier Protection and Competition Act o f  1992, w~hich include the finding 
r i a :  " 1 a  primark objective and benefit .. o t  our nation's system of regulation of broadcast television i s  the 
I L u  urigination o f  prograinining."'" We i i i \ ire comment on the goal of localism as we have defined i t  

whether we should detiiic i l niort' narrowly or more broadly. 

- 0 ~  From the earliest days ot broadcasting, federal rcgulation has sought to foster the 
(;r('> i w t i i  0 1  programming that meets local communities' needs and interests. Thus, the Commission 
!la- licciised stations to serve local communities, pursuant to section 307(b) of the 1934 Act, and it has 
r.bl,g;iit.d them to serve the needs and interests of the i r  communities. Stations may fulfill this obligation 
t.1 prcwnting local news and public aftairs programming and by selecting programming based on the 
1 aiiiLular tieeds and interests of  the s t a t i m ' s  community. Further, as the Fox Televi.siun court recognized. 
. , l i t  ,~I'ilir Commission's purposea iii relainiiig the national TV ownership rule was "to preserve the power 
. I j f f i l ia t rs  in bargaining with their networks and thereby allow the affiliates to serve their local 

11s 

11') 

oiiiniuiiittes better.'"'" 

' I  Localism remains an imponant attribute o f  the broadcast media industry. We request 
~ ~- ~~~~ 

" ..- I: k ( '  $ 307(b). 

;'"I>. ! 102-3Xj. $ 5  ? ( a ) (  IO), (Oct i. lYL17.  IO0 Stat. 1460. 
'' c '  ,e . A w l  IAL RFPOR'lr O F  THt Fl~L)kf<,\l~ RAI)IO COMMISSION TO THE CONGRESS 01: THE U N l l E D  SI~AlKES FOR 

, 1 1 1  t i~)!>t Eh1)rn J U N K  30. 1927. ai 8-9 (.'rhe commission found it possible to reassign the stations to frequencies 
-~.hi ih would ~ \erve as a basis for ihe debelopmenl of good broadcasting 10 a l l  sections o f  the country . . . .': 
~ U C M  h , r k  City and Chrcago hiations were nor allowed to dominate the situation"; SECOND ANNUAL REPORT Ot 
! i l l  Fl'[)l R\I  RALNO COhIMIS\II)N T(1 'THt CONCtKLSS O F   THE UNI IED STATES FOR T H F  YEAR E N D E D  J U N E  30. 1928, 

, \ I  < ' - I  1 ,,us,si,n (describing preliminary cnforcemem of  the Davis Amendment, ch. 263. 4 5 ,  45 Stat. 373 (1928). 
r:pi.aIed. Ac l  of .lune 5. 1936. ch il I 5 I .  49 Star. 1475. which, as amended. survives today in the form of 1 7  
1 > C :07lb)) 

' ' I  ' l i  vi,\.on IV Progruiiiming und C'ummerLi'rli~ulion Policies, Ascerlatnnienr Requiremenrs, and Program Log 
, , , i r e , w n r s ~ f i v  Commercid Tetevi,~ioii S/ulion,>. 98 F.C.C.2d 1075, 1091-92 (1984) 7 32, reconsidwarion denied, 

J 1. I : '  t .  ?d ;5?. o//irmrd ,n purr und rcwr.ird in parr on orher grounds, Actionjor Children's Television v FCC, 
N 1 I Id 74 I 1D.C Cir. 1987); I)eregulurion ,fHadio, 84 F.C.C.2d 968,982 (1981)T 3 4 ,  reconsideraiiondeniedin 
j 'dr  $ 7  I C ~ ( '  2d 197 ( I  981 ), ufirmed it1 purr und remanded in purr on orher Zround.7, 0Jj;re of Conirnunicarion of 
' > ! c  / wL,J  ( 'hurch of Chris, I,. F<.C. 707 F . l d  1413 (D.C. Cir. 1983): Amendment of Secrion 3.606 of the 

i r ) m u i i . $  : ' 011  ..< Ru1e.c and Rqp/ariini.v. .Imeiidn,enr ig [he Cornmjssion ',v Rules, Rep/u[;on.y and Engineering 
\ ~ u ~ d i r d \  ('oncerning rhe Teln~ision Broudcirsr .Service, Uli/i:arion of Frequencies in [he Band 470 io 890 ML,Y 
' " I  ! J c ~ i ~ i o n  Broodca.rring, 41 F~C.C.  148. 172 (1952)y 79. 

" 1 , I :  ikIt'ut,sion. 280 F'.;d at 1036. 
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L-oinliicni whether. aiid to what ektenl. it is related to ownership limits. For example, do ownership limits 
teiid t v  eiisure a i l  adequate supply o f  local information intended to  meet local needs and interests? 1s such 
inciz.. puhlic affairs, and other programming likely to he available in the current marketplace without 
oivner4iip limits’! ‘lo what extent do consumers’ access to local news and information on non-broadcast 
inii.di;l I C  , y ,  ncwspapers. cable television. DBS. and the Internet) impact this analysis? How much local 
t i c t k - .  ;tnd i n h n a t i o n  i s  available 011 a Iqpical cable system and on the Internct, other than news that 
01 iyinatt:.. on broadcast stations?“’ Would some combination of market mechanisms and ownership 
Iitiiii\. riilher than one or the other. best promote localism? Are consolidation and efficiency innovations 
I ihc l i  t v  ?educe the level of local programming or reduce the amount of programming thar is locally 
lpr I ~ L I L ~ C !  ’ 
\ I OCAL OWNERSHIP RULES 

-‘1 111 this section. we discuss and invite comment on possible changes to our multiple 
ov.iic.i,hiii rules concerning local broadcasting (the local TV multiple ownership rule and the radio/TV 
L‘I !s,..o\\irership rule). Wc also invite suggestions of how we could achieve our goals o f  diversity. 
c,,inpctiti!m, and localism by means other than broadcast ownership rules. The options include case-by- 
c i s e  detcrminatioils o f  multiple ownership and a single ownership rule that would apply to all media 
w t I c t \  We invite comment on how best IO dctine a “voice” or other measurement o f  viewpoint diversity 
i t 8  .aii~ Ioial rule5 In this 1ant.r regard M C  focus especially on relatively new media such as DBS and the 
lii!ertict. ;vhich have become powerful forces in recent years but are not reflected in our current rules. 

.\. 

~ , .  

Local TV Mul t i p le  Ownership Rule 

h e  local TV owncrship rule allows an entity to own two television stations in the same 
I N  1. prmided: ( I )  the Grade B contours o f  the stations do not overlap; or (2) (a) at least one of the 
5L.iti.ins n i iol  ranked among thc four highest-ranked stations in the DMA, and (b) a t  least eight 
in~ l tp~~ndent lq  owned and operating coiiiniercial or non-commercial full-power broadcast television 
siatioiis \rould rcmaiil i n  thc DMA after the proposed combination (“top four rankedleight voices test”)? 
11:  cmnt ing the number of independently owned and operating full-power stations that count as voices 
ttiidcr t l ic rule. only those stations whose Grade B signal contours overlap with the Grade B contour of at 
I ~ S I  IW of the stations in the proposed combination are counted.’“’ 

- >  

~ J .  The Cornmis\ion adopted a rule prohibiting common ownership o f  two TV stations with 
Ii~ternccttng Grade B contours in 1964.’” The rule was based in part on the Commission’s earlier 
‘.tli\eriil ication of service” rationale. which suggests that the Commission believed its diversity concerns 
\turc Iietler promoted by a greater number rather than a lesser number of separately owned o ~ t l e t ~ . ” ~  In 

~ ~ ~ 

( rrhlc operators must cam? local channels: some cable operators have developed regional news and public affairs 
Piopramiriing For example. Comcast has stated that it runs “Comcast Local Edition.” a five-minute program 
di.livered every half-hour on its Washinpion. D.C.. area cable system that includes interviews with local government 
<):t i< titls :tnd discussions of local and regional issues, among other things; and local franchise authorities often 
iLquirc that cable operators cnrr) locally originated programming on PEG channels. Applicafions Jor Consent lo /he 
Pu,,.yitv ,if !~‘onlrol ufLic,ense.s. Cumcast Corp ~ n d  il T& T Corp., Transferor, IO AT&T Comcosl Corp.. Trans/erer, 
Z 18 !Uocb.er bo. 01-70, Applicalions And Puhltc Inlerest Statemenl (‘-4T& T Comcu.sr Public Inreresf Slaremenl”) at 
.: t - J J  f t i lzd Feb. 2X. 1002) 

I,, 

J 7  ’.’ f R b 73 jjSS(b); Lmul Tl’OUner,rhip Repurf and Order, 14 FCC Rcd at 12907-08,18. 

i “L c i i  rl Ownrrship R ~ , ~ , ~ , , , ~ , ~ / ~ ~ ~ l , , i i ,  O d m .  Ih FCC Rcd ai 1072-73, 77 16-18 
’ 
, , ,  ;u.vi~Bncnr .St.crion.r 73  -73. 3 210, und 73 636 oJthe Commission’s Rules Relaring IO Muliiple Ownership o/ 
, \ . : i ? : : Imi  FZ1 und Television Briiadcusf .Siurron.v. -15 F.C.C. 1476 (I 964). 

25 



Federal Communications Commission FCC 02-249 

l ' ) % ~ ~  Cwfress directed the Commission io -'conduct a rulemaking proceeding to determine whether to 
ritain. niodify. or eliminate its limitations on the number o f  television stations that a person or entity may 
1 1 . w  .>pcrate. or control. or have a cognizable interest in. within the same television market.""" The 

liiiinli\.,ion rebised the rule to i ts  current lorin in 1999, cit ing as reasons growth in the number and 
\.irietv ut' local media oiitlets and the efficiencies and public service benefits that can be obtained from 
j i ' i r i ,  wnership.  Additionallq, the Commission sought to "facilitate further development o f  
c.inipctirion in the video marketplace and to strengthen the potential o f  broadcasters to  serve the public 
lile!-cst. In i ts  
r i  111 ind 0 1  thc Cummission's I999 Order. tlic court found the Commission's explanation o f  its decision to 
i i sc l t~de ml! broadcast telwision stations as voices insufficient. although i t  concluded that the 
( .)i i i i i i is\ion had adequately explained liow thc local TV ownership rule -'furthers diversity at the local 
I t  L'I I ,inti I,\ necessary in the 'pithlic inrere\[' under 5 202(h) or the 1996 Act."'" 

13: 

.!&, - 149 rhe Commission made relatively minor changes to the rule on reconsideration. 

.. . ' >  Below we ask for cornnicnl whether the local T V  ownership rule is necessary in the 
p i i b : ~  i imxes t  as t l ie  rewl t  or competition. Does it continue to serve its original purposes of furthering 
C / I L <  r G i l )  and facilitating competition in tlie marketplace? Does the rule promote the other goals we set 
! , tmI i  abovc. including a l l  the various forms o f  diversity, competition, and localism? If the rule serves 
~ , i t i ; e  ot our purposes and disserves others, does the balance of its effects argue for keeping. revising, or 
;+!x~lisliitig the rule? In  the fol lowing parapphs.  we explore these questions in more detail. 

1. The Sinclair Derision 

I'he Voice test that applies to the current local T V  ownership rule includes only TV 
-:aiioiis A s  discussed above. in Sirrtloir. the court invalidated the definition o f  voices because the 
I o i i imis io i i  had not adequately explained i t s  decision to exclude other media. The court noted that the 
6~ oiiinii\cion's decision was inconsistent with the definition o f  voices for the radio/rV cross-ownership 
r ~ i l t .  wliicli also considers daily newspapers. radio stations; and incumbent cable operators to be voices. 
I hc court noted that. having found for purposes or TViradio cross-ownership that counting other media 
' i o i ~ e >  inure accurately reflects the actual level of diversity and competition in the market, the 
1. o!nmision had not explained why such diversity and competition should not also be reflected in its 
,:ef!nition of voices for the local TV ownership rule. The court noted that on remand, the Commission 
v i a \  ;d i t i s l  not only the definition of voices. but also the numerical limit, given that there i s  a relationship 
i>etuee;i the definition o f  voices and the choice of  a numerical limit.lsl 

:6. 

' 7  We invite comment on hov. to apply a voice test for a local TV ownership rule, if we 
tkxide to apply one. Should we continue ti) count only independently owned and operating full power 
.omniersial and lion-commercial television stations, or should we expand the media included in the 
ilelinitiun ot' a voice? For example. should we include radio stations. daily newspapers, cable systems, 
I)CiS arid DARS. the Internet. and perhaps other media? To what extent do consumers view these other 
inedid :I> wurccs of local news and information'? In  addition, we invite comment as to what numerical or 
:Ithcr l i init we should set for the number o f  voices. In current marketplace conditions. what number o f  
> O I L ~ S  would preserve our competition and diversity goals? Finally, we invite comment as to whether 
.in:. Jeiinitiun of "voices" we adopt for the local TV ownership rule should be used in other rules, or 

.- ~ 

!OL)h 4cl. g 7O?(c)(_'). 
, 

:tii TI '  Oivwrship Keprwr and Order, I 4  K C  Rcd a t  12930.3 I ,  77 57-58. 
I* 

'(1 di 1 9 0 3 ,  1 I. 

\Lr: i ti iil TI '  0nwr.rhip Rcc uns&rui,on Order, supra note 32 ;,. 

' ~ i t i c i 8 ~ i r  284 r 3d at 160. .Sm Section V Cor i l  more dctailed discussion ofSinclair 

-, i  a[  162 
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,vhc.thr.t there is adequatc just i f icat ion for distinguisliing between voices relevant to one rule and those 
sIc\.ani to another. 

2. Diversity 

The rulr barring ownership o f  two TV stations in the same market was intended to 
;lr< i c n c  \ iewpoint diversity and promote competition in local markets."' With respect to viewpoint 
.li\ u s t i \ .  the prohibition apainst common ownership o f  two top-four-ranked stations in the same market 
\ a -  iiilerided IO avoid combinations of two stations offering separate local n e w s c a ~ t ~ . ~ ~ ~  The 

I 'ninini,sioii's analysis indicated that the top-four-ranked stations in each market generally had a local 
rici\\cii\t, whilc lower-rankcd station5 frequently did not. The Commission reasoned that permitting 
,~rtihinnrioiiu between thesc twtr categories of stations, but not among the top four-ranked stations, would 

IWIIU rweserve the pos5ibilit.v for different biewpoints in local news presentation. "which i s  at the hean o f  
,iui (IiLcrsity gcia~.""' 

'X. 

It. Nature of  viewpoints on local television 

79. We seeh evidence on the extent to which local television stations express viewpoints in 
; . K ~ I  newicasts and. i t  so. whether. and to what extent, those newscasts provide diverse points of view. 
',,b'l,x ;ire ;I station's incenti\es regardin: the expression o f  a viewpoint. both explicitly through 
dir<>ria!izing and implicitlq through decisions on whether and how to cover particular events? It i s  our 

: ln~lcl-stand~ng that TV stations ha\e largely abandoned editorials because they fear that viewers who 
4iiugreL with thc viewpoint expressed w i l l  temporarily or permanently elect to watch another channel. I s  
Ihi.. aciilratc? I I  so, what is  thc cffcct o f  this change? News organizations argue that they have a strong 
ccviiornic incentive to keep their neus coverage and reporting as balanced and unbiased as possible.'55 On 
i ! i e  other hand. i t  appears thal news periodicals and other print media may have defined and distinct 
: ic>bpoint>. I I  so. are different viewpoints explained or represented in their news reporting? What effects 
l !a \c  1iat1onaI. regional. and local cable i1ev.s had on the expression of viewpoints in local markets? We 
.<eb cwnment on these issues, including whether local TV ownership regulations are necessary to foster 
i leivpcitiit diversity. 

80. We have already suggested that market incentives may preserve program diversity as 
;tfcctivt.ly as more diffused ownership s1ructures.I" We seek comment on whether owners o f  broadcast 
,tal i o n s  have similar incentives u i t h  respect to diverse viewpoints. Our understanding i s  that, when both 
~.:lc\ tsiori stations in a duopoly c a r q  local news, the newscast typically i s  produced by a single set o f  
r.er.oiincl using one set offacil i t ies. Are there different economic incentives among stand-alone stations, 

~~ 

u; 7'1,' Oivncrship Repori und Order. I 4  FCC Rcd ar I 2 9  I O -  I I ,  1 I 5  
' 

' ;si at  IZ'J33. T 66 

I ,dl 

+L. Iommenis of News Corporation Limited and Fox Television Holdings, Inc., at I 8  (citing 1998 Biennlal 
:kero,i 15 FCC Rcd at  11 149 (Separate Statement of Comm'r Powell) ("Local news programs rarely editorialize, or 
I ~ I C L .  polltlcal candidates, or take srands on major issues . . . .'.)); Doug Halonen, TV Edirorio1.s Merrf Endangered 
:w,,,s I.: I:( ~IKOWIC MEDIA. June 8. 1998. at 3 (noring that .'[general] managers feared they (editorials) could offend 
. .e\iers. m d  that in this c l icker world, they'll be gone"). See d r o  Comments o f  Media General, Inc., at 3 I -;4 
i.irr?ning that commonly-owned broadcast stations. even in the same market. may take different editorial stances to 
: m i x  tnli l t the stations' overall audience share). MM Docket Nos. 01-235 and 96-197, filed Dec. :. 2001. 

.Scc c .i' FCCL. W N C b  Li.wner.v Guild. 540 U.S .  582 (1981) (upholding, against challenges under the 1934 Act 
~d rhr t 1rs1 Amcndment. Commission policy that public interest is best scrved by promoting program diversity 
I!'ro,igh market forces. and nor by considering m t i o n  formats in ruling on applications for license renewal or 
I r m & r l  f )2iul ,Ydu.(~rkOldt'r .  16FCCRcda1 l I ! ; l , y 3 7 .  

~ ,, 
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~ ~ u o p t > I i ~ s .  nr "rriopolies" to produce. i n  a single newscast, a diversity of viewpoints? What othcr 
i viclencc or ccotiomic theories wotild shed light on the "viewpoint" incentives o f  commonly-owned local 
i.i'(~ ndcii>r outlets'? Are d rent viewpoints produced by one editor the equivalent for diversity purposes 
, f . I i l l> i rn t  biewpoints produced by tnultiplc editors'? 

b. Connection between ownership and viewpoint 

XI In  the IYNI ,WuMulriplr~ Ohwzer.thip Order, the Commission cited evidence that at least some 
~ In  addition, according 

1 . 5  w~r i i i tony before Congress by thc President and Chief Operating Officer of Viacom, Inc., CBS' TV 
~ I ~ I I ~ ~  determine locall) how mucli n e w  t o  air, what stories are run, and when they are aired.'jX To 
i i l i . i t  ekrent are station owners or the local news departments responsible for those viewpoints expressed 
r t i r > i q h  local nrwscastr'? What evidence is availahle on this point? Do station owners have formal or 
! n f ~ r i n : i ~  policics that determine the involvement o f  station owners in news coverage and reporting 

iw)1!2 ('oniinenwrs arc requested to provide information bearing on the connection between editorial 
I ~ I ~ ~ I ~ ~ ~ I J ~  t)r news sclection and station owiiership. If the record indicates a lack of connection between 
. . ~ : i r r s l i i p  and viewpoint expressed v i a  local news programming, we seek comment on the weight that 
IinJiiip ihoold he accordcd in our determination o f  whether the local TV ownership rule continues to be 
.upport;ible in its present form. 

I J7 %lation owners allowed local  maiiagement to make news reporting decisions. 

C. Program diversity 

X ? .  The Commission previousl) has noted that a single owner o f  multiple outlets may have 
-trcmgcr incentives to providc diversc entertainment formats, programs, and content on i ts multiple outlets 
;han irould separatc station owjners."9 A n  entity that owns multiple stations in a market may have the 
i i iwntwe to target i ts programming to  appeal tu a variety o f  interests in an effort to maximize audiences. 
iatiier ~ l i a i i  program i ts  multiple outlets with the same format or programming, thereby competing with 
: i sc l t~  While acknowledging this vicwpoint in the TV (hunership FNPRM. the Commission questioned 
:vl ic ' t l ier  this model would promote a variety o f  viewpoints with regard to news and public affairs 
i~rogran!ming, but sought comment on wherhcr it may indeed promote diversity of entertainment formats 
.~nc! I iroyams. We invite comment on uhether. and if so how, common ownership leads to provision 
o J '  more diverse programming with respect to both entertainment and news and public affairs 
prograniming in order to maximize audience share. If common ownership of multiple stations promotes 
Iir,'graiii diversity. how does lhis affect the need for the current local TV ownership nile? Absent a rule, 

' . IYYJ VuIrqdc, (hncrshrp Order, 100 F ~ C  C.2d at 34.152 

I O i l  

~- ~~~ ~ .. 

I cstiinnny of Me1 karmarin. preside111 and chief operating officer, Viacom Inc., Before the Senate Committee on 
! ci,nineice. Science and Transportation (July 17. YJOI), 2001 WI, 808306 at  7 (F.D.C.H.) ("Kurrnu:in Tesrimon!") 
I t iui vcitions' news directors have cumplctc freedom locally This i s  a fundamental CBS policy. And i t  is good 
Lu\inc.i\ ' )  

.' /'I I Jwjcr, \hip F-NPRAI. IC1 I'CC Rcd at  3 i j0 -5  I. 77 62-63 ("While this model may, indeed, promote diversity of 
Imicna~~iinent formats and programs. we question whether ir would act similarly with regard to news and public 
ifriirr prupramming.") The argument thar a monopoly broadcaster might deliver more diversity than broadcasters in 
I compctitive market originatcs with Peter Steincr, Program Parrerns and Preferences ond the Workubrliry o/ 

.pr'iltication, He assumes that viewer5 prefer only one type o f  programming. Allowing viewers to have lesser 
!,rt.ierrcd substitutes leads ru a differenl result. Competition maximizes diversity and welfare as long as channel 
pact. it ilnlimited. Srr Jack Reebe, lns/if7tfiwwl .Srrtidiire and P r o p n n  Choices in Telm,i.vion Markers, 91( I) Q.J. 

! < ' ' 3  I ' (1977). More recent work suggetts that incorporating advertising may also change Steiner-s outcome. See 
".mton ,Anderson & S l r v r  Coate. Marker Provi.rion of Puhlic Goods: The Case of Brorrdcosring, 2001 Working 
I'ay.cr 1 ':ii\ of Virginia and Cornell l l n i v .  

.t 

'ii..,,/,erioon ~2 Rod10 Broudcusrrng. 66(2) Q.J WON. 194 (1952). Steiner's resulr does not hold under other 

"' r I  0.vniwhip F~NPRhl .  10 tCC Rcd ar ; S z O - 5 ) .  7 63 
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+.* .uid innrket forces alone lead to increased program diversity on commonly-owned stations? 

X i A second. more fundamental. I S S U ~  regarding program diversity is raised by the dramatic 
ddiaiices in video delivcry technology in the past quarter century. Cable television systems and DBS 
p1.n  ,der. oi fcr dozens, and oiten hundreds. 01' channels to  subscribers. Entire channels are devoted to 
partiuilar formats or specialircd subjects. Thc increase in thc variety o f  programming available to many 
-2iritrlcali consumers loday suggests that liniit~ on TV station ownership may no longer be needed to 
~ L J I I I ~ I C  program diversity in the video market. We seek comment on this analysis in connection with the 
I o i a i  1 I' multiple ownership  rule^ 

3. Competition 

111 the 71' Ownerthip FM'KILI issued in  1995. the Commission identified three product 
iii.irhcis i i i  which television broadcasters operate: the market for delivered programming; the advertising 
n i . d e i :  ;id the program produclioti niarkcr.lbl Further. the Commission segmented the advertising 
mirlrl riitu national. national spot, and local markets, based on the nature of the geographic area 
dLlvertist'is wish to reach "" 1-he Commission tentatively concluded that cable television directly 
i t .mlx te ,  with broadcast television stations in each of these markets, and that broadcast radio and 
iicv.spapers compete with television i n  the local advertising market.I6' The Commission sought cornmetit 
oi. \I hetlier other wpplier> 01' video programming (e.g., multichannel multipoint distribution service161 
a i d  I)B\ compete with broadcast teIevIsi~ni stations. The Commission stated that i t  may not be 
appr\iyriate to include them because their market penetration was so low that they were not relevant 
iiib>tirutcs to a ma,jority of Americans.'"' l ~ h e  record compiled in the I998 Biennial Report suggested 

K 1 .  

_ _ _ ~ ~  - ~ ~ ~~ 

! ,, I'roduct markets are identitisd through examining the extent o l  substitutability among various products. A 
si.:nilard inelhod for defining the boundaries o f  the product market a particular firm operates in is to ask: if a 
h!p<:ihciicnl monopolist raised the price of i t s  product. to what degree would consumers continue to purchase that 
prnduci oi ium to products o f  other firms" It' consumers readily turn lo other firms' products. then those products are 
subsiitiilr,. for the first firm's products, and al l  are in the same product market. See U S  Dep't ofJusrfce and FTC 
i 9 :  t/o/..:onra/ A.lerger Gu;de/inm, 4 I. I I, 57 Fed. Reg. 41557- (dated Apr. 2, 1992, as revised, Apr. 8, 1997). i n  
al.pl,iiig mlitrust law, DOJ and FTC define a product market by postulating demand-side responses Lo a ''small but 
r i x i l i m n :  and nonrransitory" increase in price b> a .'hypothetical monopolist." 
"' \ cc  7 1  Owneryhtp F~h'PRM. I O  FC'C Rcd a! 3541. 7 5 5 .  See al.so B. M Owen and S. S. Wildman. VIDEO 

t! t r \ ( m u : r ' $  ar 11-13 (Harv. Llniv. Press, Cambridge MA, 1992). 
" I:) rhr. !.ocu/ T I  Owner,chrp Repurr and Order the Commission concluded that the evidentiary record supported 
thc , g i e i a l  conclusion that there may be some inrermedia substitutability in the markets served by broadcasters. 
'I evidcnce. however. was insufficient to characterize generally the degree of the substitutability of different 
medta .%.c Lorai TI,' O w m x h i p  Rcporr und Order. 14 FCC Rcd at 129 19-20, 1 3 3 ,  In our competilive analysis of 
i t ~ e : > t  rdilio transactions. we have presumed that the relevant product market is  radio advertising. However. we 
h.,vi rl$krd whethcr we should continue focusing on the radio advertising market as a separate media market. Local 
/? I& Ou nc,r,ship 1'PRM I 6  FCC Rcd at 19895, 7 86. 

' ~i hd piedominant use of the 1500-1690 MHZ hand is by the Fixed Service for Multipoint Distribution Service 
t MUS', Multichannel Multipoini Distribulion Service ("MMDS"), and Instructional Television Fixed Service. 
! radit~onsilly, MMDS spectrum has been used to deliver multichannel video programming (known as wireless cable 
il r i : c c I  I:) residential cuslomers. In 1998. however, the Commission released the Two-way Order pemiRing 
MMDS kensees to constmct digital two-way systems that could provide high-speed. high-capacity broadband 

r w c .  itlcluding two-way Internet service via crllularized communication systems. In Amendmen1 o/Parts 21 and 
I ;. Encrhii, .b/uI/ipoinr l)irwihu/;on Scn.icc and fnrirucr;onal Tdevrsion Frxcd Serv;ce Licemees lo E n ~ o g e  111 

i 'it r l  T ~ I  ' I -  Way 7i.unsmi.rrions. I 3  FCC Rcd I9 i i 2 (1998). recoI7.. I4 FCC Rcd 12764 (l999), JLrrher recon, I 5  
I , '( Rcd 11566 (2000). 
" 

? i O ~ i n ( . ~ s h @  FNPRhl, 10 FCC Rcd 21 jjj8. r: 7-9. 
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',nio tliii. bituatioii may have We encourage comment on which types o f  firms compete in these 
::i:ii hct> today. Are there inedia ootlct5 other than those discussed here. t.g. the Internet, that should be 
.oi:ridcred to bc competitors in thcse product markets? We seek information on the local market share o f  
i W \  and multichannel multipoint distributlon service, as we generally only have aggregate national 
-uhcr ip t iw i  data tor rhesc scrvices. If bruadcast TV competes with cable and other media, do our local 
!vadca,t ownership rules a f k c t  hroadcastcrc' abil ity to effectively compete? 

8 5 .  The Cnmmis ion  tentativel) concluded in the TV Owner.vhip FNPRM that t l ie  geographic 
; : i ; r ' k d  :i)t dell\ered progr;riiimin: was I ~ c a l :  the geographic inarkets for advertising were hoth national 
~ I I ( '  IL>c:il: and tlie gcograpliic nnarkct for program production was nationalhernational in scope. Local 
:coginpIiic markets arc p;irticularly difticult IO dctine because the local footprint o f  a broadcast outlet i s  
Iihcl! I( be d i fkrent  than the geographic arca covered by other media outlets, such as cable systems. We 
-.A aJinnient on how we hhnuld deline the local geographic media market. Commenters are encouraged 
I I ~.iiIiini!t data that we could use to identity relevant competitors within geographic markets. 

a. Advertising Marke t  

86. For our cniiipetitive analysis of the local T V  ownership rule, we seek comment on 
d L e r t i > ! n g  inarkets. Advcrtising markets arc both national and local in scope because o f  the differing 
ywyaph ic  areas advertisers wish to reach. Certain advertisers wish to reach the entire nation at once 
\\ill1 their advertisements and therefore seek nut media outlets with a national footprint. The sources o f  
iiiciti:i w i th  n national limtprinr include broadcast television nehvorks, program syndicators, cable 
Ielcr is i i in networks, IIBS and possibly cable multiple system operators (.'MSOs").16' Other advertisers 
(.re onl) interested in paying for advertisements that reach viewers i n  a specific, local area. These 
,td\eniscrs seek out media with a local footprint. These local media include individual broadcast 
ielc\!hiC,n stations, individual cable s?stem operators, individual broadcast radio stations, and local 
irel\spapers. 'The "national spot market" I S  a subset o f  the local advertising market. In  this market, 
ilalicinal advertisers buy advcrtising time on certain specific local media outlets in order to bring a 
-pt.cialiied advenising message to only some regions of the country. Generally, the national advertisers 
<\orb u ith national advertising representative f i r m s  IO place these advertisements. Wi th  newer 
iechnolo&y. however. the telcvision networks are able to place national spot advertisements into their own 
teed\. We ask for cnmment on this analysis ofadvertising markets. and on the policy implications of this 
I Ir .ittier analyses for our ownership rules. Our goal is to ascertain whether the local TV ownership rule, 
:,s iurrcntly tormulated. continues to bc needed to promote competition in these advertising markets. 

Broadcast telcvision stations compete most directly in the local advettising market. We 
wck to Tdentifq the rclevanl competitors in this market. Has the consolidation of cable systems into local 
;ml iegional clusters improbed the ability of' cable operators to compete with television broadcasters in 
rhc II.x:d advertising market? At a minimum, we expect that local cable operators that can offer an 
.id:eitising product comparable to that of local television stations should be included in our analysis. If 

coniludc that cable operators do compete in the local television advertising market, that would suggest 
t11;!1 i.hc rule as currentlq structured may not  be necessary to promote competition i n  local television 
.~d\er t i \ ing markets and that a morc relaxed ownership limit may be appropriate. If we conclude that 

16- 

87 

W d  Jsh whethcr examinailon oiadvenlsing competition is. or should be, relevant to our analysis of the ownership 

Y 18 r and Comcasi slate in their license transfer applications that their combinaiion wil l  enable them to reach 
!r.*tr< In R of the top IO DMAs and thereby become the first cable multiple system operator that can viably 

AT&T Comcusr Public lnlrresi 

! u l i \  ;n kc l ion  IV  ofthia niol~ci.. 
' .X  

. t ) i , i p : k  uirh broadcast and m b l e  nerwork5 liir national advertising dollars. 
' , I ~ : , W W P I  wpro nore I 4  I. ai 45-46. 
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c.iiIdc crpcratori and television statlon. constIiute the relevant market participants, we propose counting 

We seek comment on this 
a t ~ . i l > w .  including whether a metric other than outlet counting i s  more appropriate in this area, and on the 
iii,iuiriuii! I e ~ e l  o f  concentratioii among thebe outlets that would ensure competition in local television 
adwrtisi i ig markets. We encourage commcnlers to submit empirical analyses o f  whether advertisers view 
dit'fcrt,nt advertising media as substituter lor local television. Such data might include advertiser 
j p d i i i :  patterns or information from firms that purchase advertising for clients. 

e .  A I  .I IvitIct equally for purpobes o t  awessing local advertising competition. 

X X .  It i s  also possible that radio stations, daily newspapers. and/or direcr mail may, for somr 
ii~'\wr!scrs. exert competitive pressure on local television advertising rates. If one or more o f  such media 
~II~L whstitutes for some adbemisers bur not for others, we seek comment on whether to include such other 
ci irirwtiris outlers in our advertising compelition analysis. For instance. i f daily local newspapers are 
< t i h w i w e \  with local television advertising for only some advertisers. including local newspapers as a 
tilll! ionrpeting outlet i n  our analysis might overstate the true competitive impact of newspapers on 
rere\ I \ I O I ~  advertising rates. ('onversely. the exclusion of daily local newspapers from our analysis could 
ro.' wr :ii I local  ielevision owjnership rulc that is unduly restrictive from a competitive perspective. We 
<::iittsI? ,cnctrurage commentera to address thi, issue o f  how our local media ownership rules should 

cot i i i t  I:)r this izsue o f  panial substirutahilit? 

b. Delivered Video Marke t  

X9. For our compelitive analysis of the local TV ownership rule, we also seek comment on 
tlic It1;rrkc.t for delivered video programming. In the TV Ownership F N F ' M ,  the Commission observed 
tI!.it the time Americans spent viewing television remained steady between 1970 and 1988. The 
( iii imi~.ion concluded from this stabilit? o f  television viewing over time that "delivered video 
piopr;iniriiing~' could he a relevant market.'"' We wish to revisit thc evidence on this issue, including 
ui1d:itcd data on Americans' television biewing. If such data shows comparable levels o f  television 
~ : c w i i g  trom 1988 to the present. should we continue to define delivered video market programming as a 
rLlcLant market'? If delivered video programming i s  a relevant market, we must determine how to 
iiiraiure market concentration. The Commission has traditionally used the number o f  separately owned 
>t.iti,)tts :)r outlets seming ii market. We seek comment, however. on other potential measures of 
LI wcntration. siich as audience share 

' 8 0 ~  Consumers have entertainment alternatives to watching television ( i .e . .  delivered video 
piogriinlining from broadcast TV.  cahle TV. and DBS). These options include video programming from 
\ CKs'DVL~s. movie theaters and the Internet. as well as non-video entertainment such as listening to 
iiiidio programming, reading, and virtuall) any other activity that a large number o f  people find 
ci i trmining. l ~ o  what extent do consumers tind these entertainment alternatives to be good substitutes for 
i c - l r i i \ i i ) i i  \jiewing? If there is substantial substitution between these alternatives and television viewing, 
i i l i s  ilia! wggest that the relevant market IS hroader tlian delivered video programming. How should this 
;i:'fcct w r  analysis of the need for n local 1-V ownership rule or how such a rule should be drawn? 

Assuming that the delivered video market i s  a relevant product market for our 
c~mipet~t ion analysis, the Commission has tentatively included commercial broadcast television operators, 
publtc hroadcasr television station operators. and cable system operators to be economically relevant 
ii!te:n:iti\e suppliers of delivered video pr~gramming."~ The rapid growth of DBS since I995 requires US 
I, '  iniiuile DBS as a strong participant in the delivered video market. We seek comment on other media 
lhar hhould he included in the delivered video market. For example, in our Eighth Annual MVPD 

~. . 
" 

' ' I  Otvncr,%bip FNPRM I O  FCC Rcd .I[ j i j 6 . y  24. 

1 . i  ,I1 :s jb:  1 2 9  
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( oinp!irtiwi Rrporl. we dctalled the status ol additional potential competitors, including: wireless cable - +stctr i~. Sh lATV systems. local exchange carriers. open video systems. Internet video, home video sales 
. H I @  r tm' i ls .  electric utilities. mid broadband rcrvice providers."' Some o f  these media are not available in 
i ' iaci> nmkets and. thus. ma! not be relevani substitutes to a majority o f  Americans.'" Should a level of 
s~iai hcI p ie t ra t i on  he decmed at  w#hich a non-broadcast video delivery media directly competes with 
l . , r ~ d c ~ i ~ t  television stations'.' I l o w  docs the Fact that there are no consumer fees for broadcast TV affect 
!I: , I ~ I ~ I ' \ ~ S ~  

? While xirnc video dclivery media may be considered good substitutes for entertainment 
i ' l~yatnming. are the s a i n t  media good substitutes tor local news and public affairs programming? What 
i:ic.iwrc> should we use to determine wlietlier consumers view different inedia as substitutes for 
i i i tcnaii iment programming or nett \ programming? Allhough cable systems carry local broadcast 
-:ai inti\ and therefore may be considered good substitutes for both entertainment programming and local 
: LN and public affairs programming. DBS 5ystems and other media may carry less local news and public 
. , h ~ i r \  proyarnming. To what extent. if any, should our analysis of competition in the market for 
:el : \c i t :d programming diffet troni our analysis o f  viewpoint and program diversity'? 

E. Video Program Production M a r k e t  

.)? Telcvisioii stations. along with T V  networks, cable networks, cable operators. DBS 
I ei\\tirh> and DBS operator, purchase or barter for video programming. The program production marhet 
ior:lLI bt: affected if relaxation o f the  local ~ I V  ownership rule permits a broadcaster to exercise significant 
iiiarket power in the purchase of  video programming. The result might be that suppliers of video 
i r > q a i n m i n g  mould be forced to sell their product at below competitive market prices in order to gain 
L I c ~ c h h  I<> the local market controlled by one or a few local group owners. The potential for the exercise of 
<MI) marhet power. however. depends critically on the absence of a sufficient number o f  competitors. 

~ hi. e\t.r-increasing number o f  alternatiYe providers of delivered video programming in virtually every 
i i ia i i i r  market niay mitigate the potential for distorting the prices o f  video programming by providing 
i>w;iani producers with additional outlets for their product. We solicit comment on this point and 
\,vi;leIicc on the potential market power in the purchase o f  video programming if we were to relax the 
i I ) i i i J  ou nerrhip rule. 

d. Innovation 

94. We seek comment on the impact that the local T V  ownership l imits may have on 
lniio\'atron in the media marketplace. Does our current rule promote innovation? Would relaxation o f  the 
:oca1 IL' vwnership rule increase incentives or resources to provide innovative broadcast programming or 
) re\ \  bruadcast-based technologies or scrvices'? What effect, if any, would a relaxed local ownership rule 
i ia\c OIL the transition to digital television. or the provision of other services by a local TV station? 
k i i n p l e s  o f  innovations that have becn withheld from the media marketplace as a direct result o f  local 

~ ~ .- .~ 

Livhlh : l imuul MVPD C'ompeiiiion Rppori, I 7  FCC Rcd at 1271.97, 71 55-1 15. Local telephone companies may 
w i i de  video programming x r v i c c s  in their relephonc service areas through radio communications, as a cable 
,yc,icrn. or by means of an open video system. In addition, ielephone companies may provide transmission of  video 
.~n.:r~nnrrning on a common carrier basis. Eleciric utilities possess characteristics. such as ownership of fiber optic 
' i e i w x k .  and access to public rights-of-way. that could make them distributors ofmultichannel video programming. 

Uh i le  competitivr satellite alternatives to the incumbent wireline MVPDs are developing and attracting an 

116 "~,ISIII; proportion of MVPD subscriber\. most consumers have limiied choices among video disiribuiors. A 
~ c l c ~ l i i e l !  small perceiltage of consurncrr have rl second wireline alternative, such as an OVS or overbuild cable 
i ~ i e t n  Among the several wireless technologies used to provide video programming service, DBS i s  the only 
. I I ! ~ C S >  rrchnology currcntly availablc tn a rnajwity of subscribers nationwide. Eighth Annual MVPD Competition 

' ? c ; , ~ , J /  7FCCKcdar  1298.!j119. 
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: L’ c.b.viiership Imits would he particularly useful to our competitive analysis. 

1. Loca l i sm 

We seek comment on whether and if so, how the local T V  ownership rule affects 
:‘)c,iItsn1. Does the local TV ownership rule affect either the quantity or quality of local news and other 
i:rugraniming of local intere5t produced and aired by local stations? Does i t  affect the local selection of 
!rc\’.> c<xiitrnt that i s  aired’? We request that commenters provide data on the impact that TV duopolies 
:t i i t !  I A I L ~ I  Marketing Agreement\ (..I,MAs”)”’ have had on the production of local programming by 
..iaiionh involved in such combinations or arrangements. According to testimony before Congress by the 
l ’ r cdent  and C‘hiei Operating Officer ot‘ Viacom. Inc., after CBS’ combination with Viacom, which 

il~ed in s i x  duopoly marketh. C‘BS had. or planned to have, half-hour news spots or hourly updates on 
, ta t imb.  iii tive different markers. that had inot run such programming before.”‘ We invite comment on 
~j hctliei~ these assertions retlect industy-wide trends. We ask commenters to provide empirical data that 
..!cttimhirates increased or decrcased levels of local programming as a result o f  consolidation. 

11 5 

96. In  the lYH4 Multiple Ownership Order. the Commission cited awards received by T V  
.,rati~~nl -‘from leading professional organizations and community organizations” as one relevant indicator 
: , I  I( ical news quality. If such awards arc a reasonable barometer o f  news “quality,” we request 
k.tnlitrical analyse!, o f  whether these awards tend to be earned systematically more or less often by T V  
<! t iqv ) l ies  and/or LMAs. 

l’j 

,-) 7 Local T V  ncwscasts and local public affairs shows are an important service provided by 
11 u l  television stations. The cost of producing those programs may represent a significant portion o f  a 
, . ia i t iv’ .  hudget. patticularl> in small markets where the fixed costs of production are spread over a 
:: laii~ely amal l  customer base. We seek comment on whether the current local T V  ownership rule affects 
I te \,iahilit! 01’ existing local newbcasts and/or potential newscasts, patticularly for small stations. 
< i l i r i i i i r i i ters asserting that a relaxation of the local T V  ownership rule wi l l  result in more local news are 
!cqL1cskd to specifically address whethcr w c h  greater output outweighs the potential loss o f  diverse 
I i ) i~e ,  among stations that previously had separate newscasts. Are there other factors or policy goals we 
,lioiild consider in determining whethcr to retain, modify or eliminate the local T V  ownership rule? 

R. Rad io /TV  Cross-Ownership R u l e  

98 The radio!T\’ crosswwnershtp rule limits the number of commercial radio and television 
,iationr one entity may own in a market. The rule allows common ownership of at least one television 
,iarioii atid one radio station in a market. In  larger markets, a single entity may own additional radio 
-tatioii\ depending on the number of other voices in the marker.i76 

~ ~~ ~~ __  
It. L V A  or a time hrokrrage ayeemen! i s  a type of contract that generally involves the sale by a licensee of 

L ! t s ~ r e t e  hloch, of time to a broker that then suppltes the programming to till that time and sells the commercial spot 
.i,l\cr:isL:ments that suppon Ihc proyarnming. l h c d  TI,’ 0wner.Thip Repor/ ond Order. 14 FCC Rcd at 12958, ll 

A U ~ ? , C , I ?  Tesrimoni: .supfo. nore 138. at  9 ‘ I  

Y Y J  L/dr)p/e Ownership O~def.. 100 F.C‘~C.Zd at 32-3?, 77 48-50 

” ): C I K~ h 7;.3555(c)~ The radidTV cross-ownership rule generally allows common ownership of one or two 
! L >tdi(.ns and up to si\ radio slations in any lnarket where at least twenty independent ‘‘voices” would remain 
I:.,~’-“)nihination. tu’o TV stations and up to four radio stations in a market where at least ten independent “voices” 
:< O L  IC! rcii iain post-combination; and one T V  and one radio siaiion notwithstanding the number of independent 

I f  permined under the local radio ownership rules, where an entity may own two 
. ,mi r i c r [ : !a I  TV stations and six  coinmercial radio stations, i t  may own one commercial TV station and seven 

(continued .... ) 
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,)<) I'he uriginal rule. which prohibited radio/TV cross-ownership, was adopted in 1970. In 
.i.I('pt,iiy t l ie rule. t l ie Commission stated explicitly that "the principal purpose o f  the proposed rules i s  to 
p w n < i t c  diversity o f  vieikpoints in the same area . . .  [W]e think it clear that promoting diversity o f  
s -~iricisIiip also promotes compelitjon. I he Commission adopted a presumptive waiver policy to 
pcriiii l Lerraiii radio/" combinations in 1989, and relaxed the rule to i t s  current form in 1999."' The 
< wii i i i \ , ion relaxed the radio/TV cross-ownership rule to balance its traditional diversity and 
c 1iiipetirion concerns with it< desire to permit broadcasters and the public to realize the benefits of radio- 
I c k i  i b i i i r i  comnioii ownership. The modilications were intended to ease administrative burdens and 
lwo. I ~ C  predictability to hroadcasrer\ iii mucturing their business t ran~act ions .~ '~  In the /Y98 Bienniol 
I icp i r r ,  !he Cominissioii concluded that no turther changes were wamantcd because the radioiTV cross- 
ci\iiieiship rule had been so recently relaxed. but it committed to monitor tlie market effects of our 
J<rcpl:irory actions to determine whether further changes are warranted."" 

..I '7 

00. We  ask panics to comment on whether the radio/TV cross-ownership rule is necessary in 
I I I ~  Ipjhlic iiiterrst a b  the result o f  competition. Does i t  continue to serve its original purposes o f  
111 o tmi~ i i~g economic coinpctition and diiersity, particularly viewpoint diversity'? Does the rule promote 
 lie i r k -  goals we set forth above, including the various forms o f  diversity and localism? I f  the rule 
x r \ c \  r l ~ n i e  o f  our purposes and disserves others. does the balance of  its effects argue for keeping. 
I<' \  iw iy .  or abolishing the rule? In  the following paragraphs, we explore these questions i n  more detail. 

0 I Some o f  the issues and requests for data contained in the preceding section on the local 
I L iiuirership rule ovcrlap with our analysis of the radio/TV cross-ownership rule. For example, our 

r q i i e d  lor comment on consumers' sources for news and information i s  directly relevant to both the local 
1 L oiriizrhhip rule and radio/ lV cross-ownership rule. Issues o f  viewpoint diversity and localism. and 
I ' \ S I ~  o! competitioii i n  the advertising m a r k t  and innovation, are also relevant to both the local T V  
iv\\ne;slrip rule and the radio/TV cross-ownership rule. Where appropriate, we w i l l  apply data and 
, i i i a ~ k %  from that section to our analysis (if the radio/TV cross-ownership rule. 

1. Viewpoint D ivers ip  

'The cumeiit radio/TV cross-ownership rule counts ar. a media voicc each independently 
, , i\ i iud ;tiid operating same-market full-power commercial and noncommercial broadcast television and 
ad!k) siatioii. I t  a lso counts certain types of  daily newspapers and cable systems because "such media are 
.III tinportant source of news and inlormation on issues of local concern and compete with radio and 
t<,lcvi.icm, at least to some extent. as advertising outlets."ixi Thus, the current rule implies that only these 

:07. 

~~ ~ ~ ~~~~~ ~~ 

c:inunued from previous page) 
: uii:meiclal radio stations. For this rule. a " io ice"  includes independently owned and operating same-market, 
i i n i ~ n ~ r L  la1 and noncomniercial broadcast 'TV. radio stations, indepcndently owncd daily newspapers of a cerrain 
L irculi i t~on. and cable systems providing generally available service to lelevision households in a DMA, provided 
iim :,'I ~.,ble cystems within the DMA are ctJunled as a single voice. Local T I  Owner.chip Reporr and Order. 14 

lnlL,nr 01 .Secrio,7,, 3 Ij, 73.2$/1 unil -3 636 oj the Commission '.v Rules Rcluring t o  Mulriplt. Ownership 0/ 

! c t  r{ca a i  1295o-c. f  I I I 

~ i u r t s / , u < ~  I , I I  md Tcl~~t~i~rion Brour lw~ i  .S/uiion,s 22 F.C.C.2d j06, j l j  (1970) 7 25, recon. granied in pari, 28 
i ( C ' ? d h h 2 ( 1 9 7 l ) .  

' ' hi. piesumprive waivcr policy originally applied in rhe top 25 television markets 

,i<d FJ Ownrrd7ip Rep<,r/ r indOder .  IJ FCC' Rcd at 12948, 77 102-0;. 

:J0fi  fiii,nniul Reporr, I 5  FCC Rcd a i  I I073,l; 26 ,, , 
, ,  

I 111 ui rC'Oumc.r~hip Repor/ und Ordc,r-. 14 FCC Rcd at 12953, 71 I j. 
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. i a r l i i i i l a r  typec o f  incdia contrihutc to vicwpoint diversity."' The rule does not account for n e w  
tu i lah le mi Internet web sites. DBS. cable overbuilds, magazines or weekly newspapers. In our 1984 
e.' IN t> t  the national T V  ownership rule. however, we concluded that, with respect to viewpoint 

11). the tnarkct includes a n i d e  variely o f  media types engaged in the dissemination of ideas, 
IIC liiditlg !io! only television and radio ouilets. but also "cable, other video media, and numerous print 
i i 4 a  .a wcll. Should those tnedia be ctbunted in a new voice test for radioiTV cross-ownership. and 
r w  ((1 what extent? Should we count each independently owned cable network carried by a cable system 
t i  ii iiiarket as one voice? Doe5 competition among these media render the current restriction 

. i r i i i r~ersan '? Finally. we seek conimenl on any alternatives to a voice tesl. 

. . i n >  

2. Localism 

In 1989. thr Commission concluded that the cost savings and aggregated resources of 
, oiiihiiicd radio-television operations appeared to contribute to  more news, public affairs and other non- 
:n:eiiai!itnent programming. Based in part on that finding, the Commission adopted a new presumptive 
'v i i i \ ,et  policy allowing increased radiu-telcvision ownership in the top-25 television markets and in 
, etnain ,ititations involving !he acquisition of%iled" stations. It anticipated that this policy would lead 

.I limited number o f  additional radio-relrvision combinations that would enable the Commission to 
shiain ,idditiunal evidence regarding the advantages and disadvantages o f  maintaining the cross- 

:!\\iicrsliip  rule^ Wc seek comment on the quantities o f  local news and public affairs programming 
)ire,\ Idvd b) 'I 'V-radio combinations and stand-alone T V  and radio stations in those same markets. Are 
L otrit!iii;itions and stand-alone stations providing comparable quantities o f  such programming? If T V -  
i ad ic~  c\,inbinations produce a greater quantity o f  news programming than non-combined stations, does 
i l i a 1  wggest that greater cross-ownership among TV and radio stations would produce more news and/or 
lw l i l ic  affairs programming? If the quantity o f  news and public affairs is  the same or less on cross-owned 

103. 

1 na 

~ a i i o i i ,  dncx i t  suggest thc oppositc'.' 

3. Competit ion 

In analyzing the relalionship o f  the radio/TV cross-ownership rule and our goal o f  
~oinpetttion. the key issue under our traditional competition framework i s  the estent to which radio and 
iiCIt.visiLw stations compete with each other to attract advertising revenue. The stronger the competition 
helucen these two outlets, the more relevant a cross-ownership limit may be. Relaxation or elimination 
< ) f  ihc rille ma) not liarm competition if the record shows that there i s  wcak substitution between radio 
 ti^ tcIc\jihion advertising. We welcome cumment, as well as any empirical studies, on the substitution 
beiwzen radio and television advertising. We also wish to consider what bearing advertising substitution 
I e t  ~ c e t i  radio, television. and other outlets. such as newspapers, magazines, and Internet websites, may 
I l a \ c  OII this rule. Any empirical work demonstrating such advertising substitution is  strongly 

104 

ntnlira+ 

10s. We are also concerned with the impact that radioiTV cross-ownership limits may have on 
,<ii iLnarion i n  the media marketplace. Does our current rule promote innovation'? Would relaxation o f the  
radi,b,"l~V cross-ownership rule increase iiiceiitives to provide innovative broadcast programming or new 
hrwdcaht-based technologies or services'! Kxamples of innovations that have been withheld from the 

~ ~ , .  
hi: rule also cxcludes non-toglish languase daily newspapers ~ for example. EL Diario Lo Prensa in New York 

I i t )  i i ~ i d  i u  Oprnion in Los Anzeles ~~~ norwithstmding that the rule counts Spanish-language or other non-English- 
i.111: LI:ISC d i u  and lelevision vations 
, ,  , 

O W  I I U I I I ~ I E  Owtership ( I r h  100 I. C.C.?d ar 2 5 . 7  2 5 .  

I iiii.,iJmeni o/.Yeeciion ' 3 ~  3 j j  ( f i h e  Cornmi.~ion P Rules. ihe Droadcovi b/uIiiple Oiwwrship Rzrles, 4 FCC Rcd .,., , 

~ '4 I ( 14x91 
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rnrd1.i iiiarketplacc. as a direct result of ratlioll 'V cross-ownership limits would be particularly useful to 
LIII' Lompetitive analysis. Are there other factors or policy goals we should consider in determining 
\bl:ei! ier t i !  retain. modify. or eliminate the radioITV cross-ownership rule? 

('. 

106. 

Al tcmat iv r  Means to  Achieve Goals 

II' the record demonstrates that the current ownership rules are no longer necessary to 
:i~.u:iIl:. x n e  the stated goals and the public interest, we seek comment on the most appropriate means io 
' iL: i i< \'c [lie stated goals. M e  see. a i  a minimum. three alternatives: ( 1 )  case-by-case approach; (2) outlet 
s p x t i c  rules.  and ( 3 )  i i  single local media ouiiership rule covering al l  outlets. Often, bright line 

That is, a 
p ' i p f i !  I a r i c  structural rule may prohibit 3 cornhination that poses l i t t le  competitive or consumer harm, or 
c i im l ' l  wbstantial consumer benefits Or. such a l imit may allow anti-competitive combinations that 
n c b c r i i i e l w  satisfy the rule. LVc ash v.liether our structural regulations should be replaced with a case- 
h\-c.isc ieview o f  traiisactioii\ so thar a fact-specific analysis o f  the impact on our policy goals can bc 
c..:riclucteil In  the alternative. or in conjunction with a case-by-case review, should the Commission rely 
wlei) oii the unfcnered marketplace io achieve i ts  stated policy goals? If we decide to retain structural 
rule<. \hwild the Commission retain a set o f  cxitlet specific rules similar in form to our current rules? 

i i i lural rcgulalions have the efleci uI' bring both over-inclusive and under-inclusive. 

11); We recugnire that a pure case-by-casc approach could crcate an unnecessary level o f  
u i8ur ta i i i iy  among media l imns .  Such uncertainty could be mitigated by one or more "soft" ownership 

4 soli cap would ident i t i  it certain level of ownership concentration below, which a transaction 
~ u i d  be presumed lawful, and above which the transaction would be unlikely to be permitted. but would 
b i  rcLiewed by the Commission on a case-by-case basis. If we adopted one or more soft caps, we 
i l i i ~ i ~  ipaic identifying the factors we would consider in evaluating proposed abovc-cap transactions. We 
icrk :.,rnmcnt on these malters. 

i l )X  I t  we decide to relatii structural rules. should the Commission retain a set o f  outlet 
ITIC iu les similar in form to our current rules'? This type of ownership rule structure may permit the 

( mniis,ion to limit specific harms and promote specific benefits in a more targeted fashion than would 
C.tst-by-\ase review. For example. if we found that two outlet types were both the undisputed leaders in 
c~,miril)uung to viewpoint diversity and were the only two competitors in a particular advertising market, 
\ t c  Jould explore whether a cross-ownership limitation was necessary to preserve viewpoint diversity 
:!lid ecorr<)mic competition. 

i OL). As suggested by this hypothetical. however, such an outlet specific method could require 
psrhuasiLe evidence that particular oiitlets are sufficiently unique that rhey merit treatment separate from 
( : ~ l i c r  ,mlets. 1-he Sinclair court held thal we failed to justify applying disparate voice tests to broadcast 
IC l e i i i i o i i  stations in the local T V  multiple ownership and the radioiTV cross-ownership rules. For this 
1<~: iwi i .  4iould the Commission adopt a local single media ownership rule that i s  applicable to all or some 
irietlia o d e r s  and dependent on the number o f  independent "voices" in any particular market? This single 
i ~ i k  opimn is intended to address only thosc instances in which the ownership of multiple media outlets 
Ii!cludetl a broadcast station. A single rule applicable to a l l  media might help avoid the type o f  
Ilicqwiisiency criticized by the Sincloir court The goal of a single rule would be to replace outlet specific 
i t ~ l t s  ihar 110 longer may be juslitied by themselves but which, viewed collectively. may continue to be 

ai.. in some form to promotc competition. diversity and localism. We seek comnienr on these 
liro;iosal\. 

IO. 4 keg lacror in whether wc pursue a single tramework or more outlet specitic policies, or 
i l ( I i c . 1  .lprions. is  the feasibility of synthesizing the results of our various inquiries. We have identified the 
I I ro in t i t l~~n o f  diversity. competition. and localism as potential guiding principles in setting ownership 
p ~ ~ l ~ ~  w s  Ii is conceivable that cenain media outlets are substitutes for diversity purposes, but are not 
-.;ih;titutes from the perspective of advertisers or program producers. In  that situation, one option might 
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hc IO I I i inaintaiii same-outlet restrictions (t'.g , a l imit on the number of commonly-owned radio stations 
pc:  i:iiirhLd). perhaps b a d  oii [market size. in order to preserve economic competition among those 
~ i t i ~ l c : ~  Ih.it directly compete with each other: and (2) eliminate the cross-ownership rules based on clear 
c\ i d c i i ~ c  llial Americans todab rely on a far wider array o f  media outlets than they did decades ago, when 
rhc ci.o>s-liwnership rules were f irst adopted. Or, if the evidence supported a finding that certain different 
rype\ (,?I' <:titlets were particularly important news sources, we might replace the cross-ownership limits 
u . ! r I i  ; i t '  c:~erall per-market cap on media outlers. We seek comment on whether this type of ownership 
fr:imc.uol.h would be an appropriate response IO a record that showed that the markets for advertising and 
\'IL w w i n t  diversity are not cotcrmiiious. I Y u c  adopt such a frameworh, should we adopt grandfathering 
prtn  ,hiwti'.. and i1'so. what limits should we set? 

I I Another approach to setting a singlc ownership rule would be to focus on promoting 
ICWIWIIII diversit!. Such a rule might he appropriate if evidence in the record were to show that certain 

incdia rot:stitute an "essential class" ofne\cs outlets for Americans today. If the evidence before us were 
I<, il!L,\b, lor cxample. that local television stations, local cable operators, and daily newspapers were a 
d i> t i i i i i  g o u p  of influential news outlets, we might consider a local media ownership rule that permitted 
oiic cnlit \  to own up to a certain percentage ot'such outlets in a local market. Such a rule could l imi t  the 
ct!iniiion \>wnersliip of cable systems and broadcast stations in a market. We seek comment on the 
inipl:i:itic~is of such a result. In setting the appropriate percentage cap, we would rely partly on the extent 
i n  uliiili thc evidencc indicated that a l l  other media -- such as radio, the Internet, weekly newspapers, 
m,ie;ir:ne,, cnhle and DBS -- wcre significant (though not "essential") outlets for Americans to obtain 
nc'ir. and  inlnrmation. Wc seck comrnenl oii this option and, in particular, on whether such a rule aimed 
:it pimnoitng viewpoint diversit! wjould eflectively promote competition in local media markets as well. 
B;. Iiniiting application of this rule to only those instances in which the ownership o f  multiple media 
w:tIcts includes a broadcast station, would ue impair broadcasters' ability to compete in today's media 
ni.irk clpi,ice'' 

I). "Voice" or Other Test 

I 12. We next address three suhje~ts related to a so-called "voice test" to assure competition 
a1:d Jivcrsity in a given marhet: ( I )  how to reformulate our mechanism for measuring diversity and 
c,.tnpetiiion in a market; (2)  ho\v to accord different weights lo different media types to the extent that 
tlrc! are relied on by consumers differently. and (3) how to account for diversity and competition v ia  
M V l W s  and the Internet in a revised voice test. 

1. Creating a New Metric 

In thib section, we explore how to reformulate our mechanism for measuring diversity 
a i d  Lonlpetition in a given market. A l l  four of our existing local broadcast ownership rules are aimed at 
ptt.serviiig diversity and competition. The radioiTV cross-ownership rule employs a voice test that allows 
\,,r! tng Ietels o t  broadcast ownership based on the number o f  broadcast stations, major newspapers and 
c;iblc s)\tems in the market. Such market-specific mechanisms, properly implemented, represent an 
elfcitlvt incchanism for addressing media ownership l imits in widely divergent market conditions. 

11.;. 

I 14. Thus, we initially cxplorc whether to continue to use a voice test to guarantee a minimum 
I r i ~ l  ,iI diversity and compeiition in a given market. The two current voice tests collectively include 
Lele( i s io i i  stations, cable systems, radio stations, and daily newspapers as '1voices.11185 Other media that 
\%c ,:auld consider include Internet wcb sites (including video services and online radio stations), DARS, 
niap;iiines. DBS operators, weekly ncwspapers. and national newspapers. We request comment. 
ii-dirdin: empirical evidence. on whether each of  these additional outlets should be counted in a revised 

-~ ~ ~~~ , ,< t ~ , i  J (iescrtptiun of the two current voice tests. ,re supra Section V 
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2. Weighting the Voices 

I f  data s l i w  that consumers rely to varying degrees on different types o f  outlets for news 
i i , i i l  public affairs. we beck comment 011 how we might design a test thai accords different weights to 
drf ierenl  outlet types. For example. it ma) be appropriate to consider using weights based on such factors 
: ! ,  :illdierice reach, ownership structure, thc percent o f  programming or print content devoted to local 
I I . ~  2.  aiid/or coiisumer use patterns. Such an approach could he a morc accurate measiire o f  diversity and 
i mpel i l ion than the binar) .'voice'' modcl ( i  c'. an outlet either i s  or is not a voice), but may be diff icult 

(!c-.i%:! and administer over time iis industry conditions change. This raises the question o f  how to 
;:.:is w i t  tor such changes in a inaiiiier that doe5 not undermine certainty and predictability. 

1 5 .  

16. If we pursue a neiehted approach to  measuring diversity and competition in a given 
i i:drhet.  5r.e would need a waq to quantify the relative contributions o f  each type of oiitlet. Wc  are 
ii:lccnilili whether traditional all-news programming should continue to he the only measure of an outlet's 
r l l ie Iii [he niarkct, or whether other types of  information that people obtain from the media should count 
; I , .  n c l l  Such quasi-news smrces might include cable and DBS channels covering business or sports, and 
\ \ e i ~ \ i t e ~  devoted to those subjects. In  addition, some non-news programming on broadcast television, 
\ I ICI~ as - 60 Minutes," ma? he similar to i i c n s  programming in certain respects. We seek comment oii the 
rckvancc ofthese sources of news and information to a weighting system for various media outlets. 

17. We also seek comment un  the relevance ofcurrent M V P D  and Internet penetration levels 
ii i i)nsiderii ig the contributions o f  MVPDs and the Internet to diversity and competition. Broadcast 
Ielevii iuii and radio are alailahle to virtually al l  Americans who purchase a television or radio, but the 
l i l tunct. DBS. and cable require monthly Subscriptions. Does this fact support a difference in the 

i i l e l l i  of these media. such ah a rule that counts only broadcast television and radio'? Or i s  the fact that 
c , m c  incdia are "frec" and others require subscriptions immaterial to their impact on the American 
pcoplc" In  the past decade. non-hroadcast media have become widely available and have been subscribed 
t, hy thc majority o f  American homes. Do the Americans who still 
ctrn.ume only broadcast television and radio have any distinguishing features, such as location or level o f  
IIIuii i ie or education? 

1 %  

I Rh Are they now ubiquitous? 

Traditional roice tests do not consider the entire range of news sources available to the 
piihiic .\ vast majority of people may choose to receive news and information from a single source (e .g . ,  
a I w a l  tclevision hroadcabt). I-iowever. Ihih fact does not necessarily imply that the public has limited 
;I< L'CSI IC many other sources o f  news and information (including the Internet. for example). In  other 
v.ords. a lack of diversity in the outlets that consumers typically view or listen to does not necessarily 
IIII~II! that consumers have limited access to diverse viewpoints or to multiple sources o f  news and 
it!furniatioii. We seek recommendations on how to accurately capture the vibrancy and variety o f  today's 

t lyhrh ~4nnuul M V P D  ('ompi.riiion Reporr, 17 FCC Rcd at 1254-55, 1 17 (between 80% and 97% of homes are 
p.!csc:d h? cable systems), 1330 App. B, Table B-l (subscription to cable service IS 64%), 1338 App. C, 'Table C-1 
( I  I H \  ,uh.;cription is  16% and rising). Narrowband Internet access i s  now almost universally available, see Inquiry 
( ' ,n.wntng rhe Deplovmeni of Idvunced Te1ecominunicarinn.s CupubiliQ / o  Al l  .Imericuns in a Reasonable und 
L ~ I I C / I  iashion, und Possibh1 Slqx IO Iccclerare Such Deployment Pursuuni lo Seclion 706 of /he 
7(.It. .  oml~runiculions 4 0  oj lY96.  14 FCC Rcd 2398. 2432 (1999) 7 64. About 60% of American homes subscribe to 
Iil!er:let .ICCL'S$ Elghrh Annual MI'PD (.'nmpelirion Reporr, 17 FCC Rcd a i  1285-86, 1 89. Broadband Internet 
A L C C I I  I S  uidcly nvailablc and more than 1076 of homes subscribe. Inqul,y Comerning Illgll-Speed Acce~s lo thr 
l~l/c,t J I C  I her  C'uhle und Orher I;ui.ili/ics, lnrerner Over Cable Declurururj Ruling, Appropriarc Reguluroq, 
1' L'd:mi'm /iir Bruudhond IC< 5 lo /he Infrmc,/  ( h e r  Cable Fuci/;/;e,s, 17 FCC Rcd 4798, 4803 (2002) 1 9 & n.23, 
ui '!I(  ai p+iding suh nom Urund ,Y lnrrmcr SerLi' I ' ~  FC.C, 9th Cir. No. 02-70518 (and consolidated cases) (filed 
i\ld I I. .:oozi. 

~ ~~ ~~ ~~ .- __ 
I" 
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tntdi.1 tnat-ket in a framework that IS predictahle. adaptable to future marketplace changes, and judicially 
>tt~t:t.~l;ihlc. 

3. 

MVPDs and the Internet habe posed unique challenges under past formulations of the 
\ o i L t  I N  Unlike TV and radio stations. MVPDs and the Internet are single outlets furnishing access to 
tiitrltil>le i iews sources. 111 analyzing whether and how MVPDs, such as cable systems, should be counted 
:I‘ v i l i i e > .  WL‘ must examine iiot only how much content is  available, but also who controls viewers‘ 
. ~ i t t \  ( ( 3  it. Wc decided in 1999, in the context of the rad io iW cross-ownership rule, to  count a cable 
i> \ (e i i i  a \  one voice because “mohl programming i s  either originated or selected by the cable system 
q ) e r ; ~ t ~ r .  :\,ha thereby ultimately controls the content of such pr~gramming.” ’~ ’  However, cable systems 
: i l ~ >  ;tw \‘ie\*ers access to much information on matters of public concern. For example, i t  appears that a 
I);IIC~II hotiseliold that subscribed 10 cable (or DBS) service could find - on CNN, CNBC, MSNBC, Fox 
Ncu.,. .itid C-SPAN ~ at least as many sourccs of information about national issues as i t  would find on 
intiltlple broadcast TV and radio stations. It also appears, however, that most MVPDs cany largely the 
> a i i c  ~ I l - i i e w s  channels and other cliannels with specialized news and information such as business, 
r p m . .  a i d  weather. Thus. under one possible approach. we could choose to count CNN as one voice 
~ \ L T  1 1  II ivere carried in a community by thc largest cable operator. an overbuilder. and two or more DBS 
 pi^,^ itirr>. 

Accounting fo r  Diversity and  Competit ion V ia  M V P D s  and the In ternet  

1 ’ 9  

I :O, Another approach would be IO Count each independent owner as a voice, so that if one 
cii:it> o\\ited a broadcast station, a cable system and several channels on it, an Internet access service, and 
a .s4 page in the same area, it would count a5 one voice instead o f  many. Although we have listed many 
,(,,irtck 111 media programming and distribution. industry consolidation and the reduction i n  the number of 
$ ~ ~ i i i . r \  ciould diminish diversity and competition across these outlets. 

1:l. Wc invite comment on DBS‘s contribution to diversity and competition, and whether 
UI jS sltould be considered a voice in any rule we adopt. A t  a minimum, DBS contributes to  viewpoint 
di, ersiry through its editorial control over channel selection. In  addition, DBS systems are. like cable 
5) ,tenis. platforms and outlets for far more channels and programs than can be presented by broadcasters. 
In tlic pact u’e have not counted DBS as a voice because i t  did not then provide local programming.’” 
M . 2  i n i i tL  comment as to whether that ratioiiale i s  s t i l l  valid today. Should we consider DBS a voice 
hc:au>c (4 thc range of programs and channels it provides? Do these systems contribute to diversity and 
cioinpetition regardless of the extent to wlitcli DBS provides local programming? 

I12 In addition. DBS operators’ transmission o f  local broadcast channels has greatly 
in. rrased since the enactment of the Satellite tiome Viewer Improvement Act of 1999 (“SHVIA”), which 
pcrniincd DBS operators to retransmit local broadcast signals into local  market^."^ We ask whether, in 
liyht o t  T i  I V I A .  DBS can fairly be classified as an outlet tor the purpose of any new voice test. Does the 
Ioi;ai pnyarnminp available on DBS merely reproduce the information obtainable via over-the-air 
t r im  islori and cable? Does DBS provide a bource of diversity and Competition to  consumers in rural 
arcah thai are not served by local TV slatioiis or cable? 

! 13 We request comment on whether the foregoing analysis of cable and DBS i s  correct. 

-_ ~ ~~ .~ 

IR i .icir/ l i ’Orr ,ner .~hp Repor/undOrder. I 4  FCC Kcdal 129j;,q 1 1 ;  

1‘) :I! 11954.f 114 

P!ih I 

I*- 

No 106-1 13, I I; Stat. 1501. app. I a t  1501A-523 and 544; 17 U.S.C. § 122; 47 U.S.C. § 338. A t  
p ~ \ e : i c .  F..c hoSidr and DirecTV each provlde local-inlo-local service to approximately 40 of 210 DMAs. See, e g  , 
1)) .h %rw>rh Uirec’rv Satellite TV. htrp:::satrIIite-dish.vinualave.net/locaI-networks.htm (visited July IO, 2002). 

18, 
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I~AWI 01: that analysis. should we count rhesc media as voices, and it' so, how? For example, where there 
i i ic w o  ,ahlc qstems seriinf thc same area. should w e  count each as a voice? Or, should we count. as 
II dtpcndent voiccs. each independentl? wvnrd source o f  news and public affairs programming that is 
i i ~a t i c  a\;lilable to cablc and DBS subscribers? When the same programming is  made available in a 
t . m : t t i u : t t }  by more than o n e  hlVP1). ' 8 . .  tf'cach one provides CNN. should that count as one voice or 
ri,ore' I l o w  i f  a t  all. should the same question be answered for broadcast stations in the same area that 
L . i r r i  prlsgrarns from the samc source. such as a single news broadcast? On an AOL Time Warner cable 
3~ uidt i i .  :or example. should CNN count as a voice independent of AOL Time Warner? Should we count 
C.IC!I Indcpendeiitly owned iietuork carrled hb a cable system or DBS provider in a market as one voice? 
1 :n Labh t e l cv ih i i .  do PL'G channels c a y  enough information and viewpoints to count as one or more 
, w e \ . '  H o u  cnmmoii are locally ( 1 1  refionally oriented cable offerings such as New England Cable 
h e \ \ s  the borough-specific cable channels in New York City.i9i and Nod iWest  Cable News that 
\l.ri e \catt le and the Pacific Northwest'.''''' Finally. we seek comment on the ability of cable operators 
; t~t t l  I )H$ providers to act as content gatekeepers by choosing which programming is selecied to fill the 

Should their status as gatekeepers affect whether or how we count them as 
\ l l i  e\'' 

, , I ,  

IabL cliannel capacit) 

2-1. L i k e  cable and DBS. the Internet also presents unique challenges in the context o f  
Lii\c.rkir> and competition. In 1999, we decided not to count the lnternet as a voice, in part because "many 
.-:iI; 00 1101 liave acccss to this new medium I s  the Internet now so widely accessible that it should 
, w i t  a, il \nice'' Are thcre characteristics oi'the acquisition of information on the Internet, such as the 
!,ee,I to c l i ch  a hyperlink or l e >  in a wcbhitr's Internet address, that make i t  different from broadcasting 
,itch ihar w e  should not count i t '? Or. should these characteristics o f  the Internet affect the significance 

ziw thc Internet'? If so, should i t  count as one voice or many'? On the Internet. how much news and 
h. many vicwpoints are original: that is. not merely re-purposed content that also i s  available from local 
. i i id  t ia l i$mal  media outlets. such as T V  stations. networks. and newspapers? We assume that the Internet 
pertnits the user to  access an> news suurcc having a presence on the World Wide Web. Is there any 
itisiaiice of an Internet servicc provider CISP) or other entity acting as an "Internet gatekeeper" by 
;Ien>ing a subscriber acccss 10 a news source on the World Wide Web? Is the role of a gatekeeper 
Jillercnt between the Internet and cable o r  DBS? We also assume that, unlike cable or DBS. the Internet 
l i d \  unlimited capacity such that there i s  no l imit on the number of news sources that a user can reach. On 
tile otI1c: hand. some lSPs feature particular n e ~ s  sources on their home pages. We seek comment on 
~ i i c ~ c  a\ruinptiorts and their relevance 10 cur analysis of diversity and competition. 

\ ' I ,  VATIONAL OWNERSHIP RULES 

.+I? 

tC)5 

115 In  this section we consider whether the national TV ownership rule''* and the dual 

~ ~ ~ ~~~~~ 

.,/ >,,,' hi 'w England Cable Nens. hnp:;'mwu nrcn.com (visited July 10, 2002). 

Y 1 Neu,. http:!iwnn'.tiy I .com;Boroughs'bronn.html (visited July 10, 2002). 
" <<,(: UWCN. http:,'/uwu nwcn.com. (\isired July IO, 2002). See ~CKW//J> Non-Stop News, http://www. 

i inila re~ourcev i ionsropne~s~ indexhtml  (visited July I O ,  2002). 

,i T I ' O w ~ ~ v s h p  Repon mdtlrder. I: FCC Rcd at 12953, 7 I14 , 1; 

' I  + ,  l irucc M .  Owen. TtlI h l F R h F 1  CH.4I.LI NGL TO TE1.EVISION at 8 (7ntemer television requires that one pay 
l w c  atiumon. l'hrre is nothing pasivr :  about it. Like a video game. highly interactive programs on Internet T V  
. i j i i i ic  , I .  t i iu i l i  I u c u x d  ar ICl l t io i l  as wotA o t ~  l ~ c l ~ v c  \pons.") (I larvard Univ. Press. Carnbridgc MA,  1999). 

~ ihw .,\ample. Comcast's broadband Internet access first page include5 Associated Press news stories. See 
~ o w c i i h t  High-speed Inrernci, hLtp.!/www.conicast net/comcast.html (visited Aug. 6, 2002). 

" 1 -  c ' K 9 7.i i > S > ( C )  
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iiL~t \~ (> rk  rule''' continuc to meet the statutury standard."'n Unlike the local TV ownership rule and the 
I,,dis) r\  cross-<>wnership rule, these t \w rules do not directly l imit local media ownership, although they 
nta! indirectly affect vienptrint diversity in a given local market by l imiting network ownership across 
i i , d t . t s  4s such, they appear to play a less direct role in our core policy concern of viewpoint diversity, 
: i :rhoql l  we invite comment on this issue. 

4. National T V  Ownership Rule 

26.  [he  national TV ounership rule prohibits an entity from owning television stations that 
L, ~ l i c i t i \ ~ e l ~  would reach niorc than 35% of I l S .  telcvisioii households. Reach i s  defined as the number of 
i t . le i ih io i i  Iiiiuseholds in  [he 'TV DMA to which each owned station is  assigned."' VHF stations are 
,i:trlhutcJ with all TV households in tlie DMA; UHF stations are attrihutable with 50% o f  the DMA 
ii.,u\cliold\ (the "UHF discount").""' 

~ 2 7  I'he Commis io i i  fir51 adopted national ownership restrictions for television broadcast 
-0 I 

;::itI<)lis # n  IO4 I by imposing numerical caps on the number o f  stations that could be commonly-owned: 
I I I C  ri i lr was amended a number of. tinies lhcreafter to increase the cap on the number o f  television 
.!iiiioliz In 1985. h e  staiion cap was raiscd from 7 to 12 and an audience reach l imit o f  25% was 
.%Itlea h e  staled purposes of thesc earl? national TV ownership limits were, in general. to balance 
%,:\ ,:t.11 goal\ On the one hand. the Commission wanted to promote competition and "diversification o f  
pro;rGiiii and servicc viewpoints.'.''' On the other hand, common ownership o f  stations in different areas 
; I I IV\ \~ vfficiencies to be realized,"" and rhe Commission raised numerical l imits as the number of 

i l ?  

-/ - 

~ ~ ~~~ .~ ~- ~ ~~ 

, ,  ~ 

d 7  C ! K $7;  h 5 8 ( f )  

' '' ~ 0% .\CI. Q _7O?(h). 
.,,,. 

i 7  c~ F.R 9 73.355i(e)( I)  In the i Y Y Y  t V , , i ~ o m d  Televisiun Ownership Report and Order, the Cornmission 
&rtlied ihat no marker w i l l  he counied morc than once when calculating the 35% cap. DMAs. rather than 
'rhirroti 5 Areas of Dominant Influence. arc used to define a station's market for the purpose of calculating national 
.IMI xnce  rcach. BruuJco,n Tcleiwion ,Vui[otwl 0wner.Thip Ra/e,r, Review of !he Commresion i Rcgululimv 
( ,'in L , ~  nilqp reieoislon Broudco.sting, Televi.\ion .Soici/~re Srarions Review of Policx and Rules I 5  FCC Rcd 20743 
i : 001) I. 

" " '  ~7 C ~ I  .K 3 7; .3355(e ) (2 )  Section 7 3 . 3 5 5 5 ( ~ ) ( 2 )  explains that'htional audience reach" is based on the number 
,:I' i:lcvi\ioti households in DMAs. and that U t ( F  television stations are credited with reaching only 50% of the 
i,,Ie.i I.,IVII households in the DMA. 

! h i ~ ~ i c u ~ i  Serr.tce.v Olher Thon Siundord Hroudcasl, 6 Fed. Reg. 2282, 2284-85 (May 6, 1941). 

,?ule.s Ci~vcrnirrg Broudcasl ,Sen,ic,es O h r  lhun Smndurd Broadcast. 9 Fed. Reg. 5442 (May 23. 1944) (raising 
i l ie  ownership l imit tiom three 10 five srations); .4mendmenr o f M u l / ~ p / e  Ownership Rule.<, 43 F.C.C 2797. 2801 -02 
: i Y C j )  1[ 14 (raisins the ownership liniit from f ivc IO seven stations); 1984 Mulriple Ownership Order, 100 F.C.C.2d 
,,I ~ X 7 i (establishing a six-year transitional period during which common ownership of up to twelve stations 
i -m~ id  h i  prrmined). 

' '  ';',~. i ,W i  jl/ulilp/c. (jw,,er.\hip Recr,nsidi.rdiori Order. 100 F.C.C.2d a1 88-92.71 34-4 I ("The audience reach cap 
,' a i  Jriiiid B S  2S?b  ol'ihc national audiencr. calculated as a percentage ofa l l  Arbitron AD1 television 
I;iiii.rhnlds ' l ~  

: ) u . ' o  1110 FC.C.2d at21-2; 6nn.8- IO.  17.17 1~-17.Amendmrnru/ 'Secr ion~ 73.35, 73.240, and73.6360frhe 
I ojtlnt/.\ , w i 3  Rulr,c Reluriny IO  ,Vulripli, Owncrshlp of A M  F.M and Television Broudca.~~ Srurions. 95 F.C.C.2d 
:hl: ,hi  (12 & nn 7-9, ;66 6 nn.24-25 ( I983) l l l i  3. I I 

~, , 
, , I  . 

' 2 ~ .  i 1J81 rblriliiple Owner,Fhip Rcconsideraiion Order. I00 F.C.C.2d at 91 11 50-52; / 984 Mulilple (lwnership 

l w e i r ~ l f r / ~ w i  (Jf ,MullIp/e Ow'ner.\hip Rulcv, 43 F C C ar 280]-02, 7 14. 
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'06 t e l t i i  1sic)ii stations increased.- 

128. 111 the 1YY6 Act. Congress directed the Commission to eliminate the station cap and raise 
llic inatitma1 reach limit from 25% to 35°,0.'07 In the 1998 Biennial Rcporr. the Commission addressed the 

IC 0 1  whethcr or iiot IO modify or eliminate the 35% national audience reach limit. The Commission 
.Ielcrniined that the changes madc in 19Q9 to the local television ownership rule should be observed and 
.is\c\st.d before making an) further changes to the national l imit.  It also found that many group owners 
ha l l  :iccliiired large nunibcrs nf stations nationwide, and that this trend needed further The 
: vinini\siori stilted that convolidation i f  ownership o f  television stations in the hands of  a few national 
:eri \arL.s would not servc tlic pubic intere\t The Commission reasoned that national networks have a 
,tr mg xonomic  interest i t i  having thcir affiliates clear (that is. decide to broadcast) al l  network 
~ i r i ~ y m i i m i n g ,  and independently owned affiliates play a valuable counterbalancing role because they 
I w c  t l ic right to decide \%herher to clear network programming or to air instead programming from other 
,oiNr<e\ that they believe better serves thc nccds and interests of the local communities to which they are 
!iu.nrcc; It also said that independent ownership of stations increases thc divcrsity o f  programming by 
Iirv\ idiiig an out let  for non-network programming.'"' Additionally, the Commission referred to possible 
i oinpelitive problems in thc national markets for advertising and program production.*" As discussed 
I)elo\v. 'he coun in F0.r 7ijlcuision has remanded the Commission's decision in the 1998 Biennial RevieM, 
i i ( w  hi c,insider further changes in the national TV ownership rule. I n  this section, we invite comment on 
ri lwtl iei tu retain, eliminale. i)r modify the national TV ownership rule. 

129. We ash for comment about whether the current national TV ownership rule i s  necessary 
i i i  rhc puhlic interest as the result o f  competition. Does i t  continue to serve i ts  original purposes o f  
[sri.nioting competition and Liewpoinl and programming diversity? Does the rule promote the other goals 
III dcscrihed Section IV ahove. including localism and the various other forms of diversity and 
.mnpeutioii'.' I f  the rule senes some o f o u r  purposes and disserves others, does the balance of i ts effects 
,:rgiic l i i r  heeping. revising. or abolishing the rule'? In  the following paragraphs, we explore these 
quc:stioriu in more detail. 

130. I n  addition. we invite comment on the relevance and continued efficacy of the U H F  
disc'ouiii. The UHF discuunt is intended tci recognize the deficiencies in over-the-air UHF reception in 
ioinparison to VHF reception. The Commission retained the 50% UHF discount in the IY98 Biennrul 
i<c,por/. ioncluding that the signal disparity hetween UHF and VHF had not yet been eliminated. Noting 
i l l a t  the signal disparity should he rectified to some extent by digital television, however, the Commission 
-tared 111 the I998  Bienniul Report that when the transition to digital television i s  near completion, we 
\\wid i rwe a notice o f  proposed rulemaking proposing a phased-in elimination o f  the discount.*" 

1.; I .  We ask the parties to comment on the extent o f  the UHF "handicap" in today's 
iiiarketplace. In  particular. over 86%) o f  consumers receive video programming from MVPDs where UHF 
,ignal quality is largely equalized with that o f  VHF channels. In  addition, cable has must carry 
obllgatims with respect to UHF stations and DBS operators carry UHF stations in any local market where 
the) :lect to carry at least one local broadcast signal. We seek comment on whether the UHF discount 
L oi!tiniics to be necessary iii light of the effect of MVPDs on U H F  signal issues. 

~ ~ 

"' ' V W  LhiI/ip/e @u~ner.vhip Order, 100 t .CC.2d  at 19. 77 

wo zc t .  Q zoz(c ) (~  1. 
*'W Ricnniul Reporl, I 3  FCC Rcd at I 1077-75, 71 25-30 

, , /  

, : I  :I/ 11075.: 30. 

" , ! /  i l l  11073,T 26n.7R 
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1. Diversity 

In  1983, the C‘ommission concluded that the relevant geographic market for considering 
L i ~ \ ~ i i ( u n i  diversity is local. iiot national. Thus. in the 1981 Muhple  (hvmwhip Report and Order, the 
C ’ C ~ I ~ I I ~ I ~ ~ I ~ ~ I I  r e l a x d  the iiational ownership restrictions. It raised the station cap from seven stations to 
tu : , l \ r  v t i i ! io i i s  and said that the entire rule would be eliminated (or sunset) in six years. ln explanation. 
r h  ( ~ i i n ~ i i ~ s s i o t i  srated that:  

i :1. 

A primar! goal ot’ the Commission in adopting the [ownership restrictions] was to 
eii<wragc a diversity ( iu  independent viewpoints. . . . In brief, we conclude that a national 
rille 15 irrelevant to the number of diverse viewpoints in any particular community and 
thdt even i f  we believed that radio and television were tlie only media relevant to 
dibersiry otviewpoint. the phenomenal growth in both television and radio since the rule 
u . 1 ~  adopred in 1953 provides sufficient basis for raising the [ownership restrictions].”’ 

I’I!.: ~ ~ ‘ ~ ~ n i ~ i i i ~ s i o i i  reasoned that  the area from which consumers can select the relevant mass media 
~ l t ~ ~ r i l ; i i i \ ~ ’ ~  is generally the local community iii which they work and live, where radio and T V  signals are 
:I\ ,,Il;ihiv 111 discrete local markets, and other local media outlets are abundantly available. I t  determined 
tIi:!i i l ic  I d  o t  relevance o f  the rule to local viewpoint diversity “persuades us that elimination o f  the 
!iai~oiial ciwnership rule is unlikely to have an adverse impact on the number of independent viewpoints 
.i\ t ~ i l ~ ~ h i e  i o  consumers.” I t  also determined that elimination of the national T V  ownership rule posed 
!I(# tbrcat to the diversity of independent viewpoints in  the information and entertainment markets, 
hclau\L’ J \b ide range o f  media outlets existed and because the rule did not affect the number of 
\iLv.point, in  tlie relevant local markets.”’ 

’ l i  

I 3  On reconsideration. the Commission added a 25% audience reach limit to the 12 station 
md e!Iniinated the sunset provision adopted in the IY81 Multiple Ownership Order, concluding that 

-‘tl:c complete and abrupt elimination 01’ our national multiple ownership rules might engender a 
piLcipitou5 and potentiall) disruptive restructuring of tlie broadcast industry.”*15 The Cornmission 
reilerated that diversity o f  viewpoint was determined at the local level. The Commission also affirmed 
Ihzi l l ir IUXJ decision: 

h;ilanced the need for a presumptive rule equating ownership diversity at the national 
I t ~ e l  with viewpoint diversity against the demonstrable benefits o f  group ownership. In 
the context o f  this balancins proce we found that national onnership diversity i s  not o f  
p i imay relevance in promoting viewpoint diversity. In this regard we noted that the most 
i i~~pur tant  idea markcts are local . . . [Nlational broadcast ownership limits, as opposed to 
hsa l  ownership limits. ordinarii) are not pertinent to assuring a diversity o f  views to the 
cimstituent elemenrs o i  the American public.- 

I~ ;J  

’I6 

111 the l 9 Y K  Bienriiol Rcq~orr. the Commission reconsidered i ts  views regarding the 
rcidti,)r,slilp between the national 1‘V ownership rule and viewpoint diversity. It asserted that 
iniie(,rrid~ntly-ounrd affl iares play a valuable role by “counterbalancing” the networks‘ strong economic 
i n ~ e ~ i ~ ~ e  in clearing a l l  network programming “because they have the right . . . to  a i r  instead’’ 
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1 1 :  o ~ , r + m i n i i i ~  nmre respotiiive to local concerns."' Thus. i n  determining not to modify or eliminate thc 
ri j lc i t  i ioted that thc "conipctiti\e conccrii," of opponents of relaxing or eliminating the [national T V  
~v.vriershtp rule]. including the concern that the number o f  viewpoints expressed nationally would be 
rd i iccd.  were nwre convinciiig than the cnminents in support o f  relaxation or elimination."8 

75.  In F m  Tdrvrsiuw. the C.C. Circuit remanded the decision in the /9YX Biennial Repori to 
i t  t;iiii tlw national TV owiiership rule. holding that the decision to retain i t  was arbitrary and capricious. 
~i lit i',,un ~ o n k  note ofthe Commission's I Y X - I  Ahlriple 0wner.vhip Order. which concluded that the rule 
d ~ w i l d  hc rcpealcd because i t  focuses on national. rather than local, markets and thus has an insignificant 
t~!'feit oii viewpoint diversity. It also took note o f  the Commission's 1984 assertion that it had no 
t ,  ic lc~icc suggesring that stations nhich arc not group-owned better respond to community needs. or 
i l m l d  niorc of their revenues o n  local programming."" When the Commission changed course by 
idn in ing the l imit in t l ie  l Y Y H  Bicnniol Repor/. i t  failed to explain why i t  no longer considered the 
i ~ ~ a w i i i n ~  in its 19X-I Mdr ip le  Owncwhip Order to be persuasive. According to the court, the 
t ~ ~ t ~ i i i i i ~ ~ i n n ' s  failure to explain this significant deviation from its earlier conclusions rendered i ts  1998 
d c c : i ~ o i ~  . . ,  nrbitrar) and capricilius."" 

36. It appears that the national ' I 'V ownership rule is not directly relevant, and perhaps not 
it,let,anl 37 all. r o  the goal o f  promoting viewpoint diversity. Consumers generally do not travel to other 
I #tic> IO , h a i n  viewpoints Instead. they rely on outlets for news sources, such as TV, radio, newspapers, 
liitcrnet. cable. DHS, and magazines that arc available in their own cities. As a result. the expression of- 
\ ic\rpoiiits by television stations in one city does not appear to affect in any meaningful way the 
\ ie\\points available to people located in other cities. We seek comment on this analysis as well as on the 
pciierdl (luestion whether our national 1-\ ownership rule is relevant to our goal o f  promoting viewpoint 
di\c:r>it> on a local level. Is  there a rclationship between the national ownership rule and the dual network 
rri~lc ~ 2 .  i t l i  regard to viewpoint diversity'? For example, could we safely repeal thc national ownership rule 
a,  long iis fie maintain thc dual nctwork rule because the latter renders more likely the preservation o f  at 
l c a i t  !b\ir different newhcastj in each marker" Does. as the Commission concluded in the 1998 Biennial 
Kc/wr i .  Independent ownership o f  stations increase diversity o f  programming by providing outlets for 
uon-netirorh programming?., Do comrnenters believe that the broadcast of non-network programming 
pruni,ile\ our goal of source diversit)? 

" I  

i 37. We also xek comment on the role o f  independently owned and operated stations. In 
,Iciidln: not to relax the national ownership rule i n  the I Y Y 8  Biennial Repon, the Commission said: 

Wc do not believe that consolidation o f  ownership o f  al l  or most o f the  television stations 
311 the Lountry in the hands o f  a few national networks would serve the public interest. 
The national networks have a strong economic interest in clearing al l  network programs, 
j n d  we believe that independcntl! owned aftiliates play a valuable counterbalancing role 
S K C ~ ~ S ~  they have tlie right to decide whether to clear network programming or to air 
Instead programming from other sources that they believe better serves the needs and 

~ ~- 
, ~, 

v , ) s  % L , n , 7 ~ ~ /  K ( p ~ r .  I S  FCC Rcd ai 110'5. ', 30. 

" './ JI I 1073. 26 n.78. The argument5 raised by the parties in support of retaining the rule were that the 
'..~r::d!iiin~ power of networks over their altiliarcs would increase. the number o f  viewpoints expressed nationally 
,, oiJd hc reduced. concentration in the national ;idvenising marker would increase, and the potential for monopsony 
:'.s~,\ci in the program producttoll market uould b t  enlarged. 

.,: i , . ln~r. \ iot i ,  280 F . j d  at 1043. 

, / :I1 0-13-44 

' L ' I  /','AS Bicn i rd  Repor/. I i FCC Rcd at  i 1.074-75.7 50 
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I!tterest o f  the local communities to which they art. licensed. Independent ownership o f  
.rations 3150 increases the diversit) of programming by providing an outlet for non- 
;:etwork progranrming:-- 

~117 

1 1 3  1.ot I(,leiwiou, the court found our explanation to be a plausible justification for the national 
L>wicrsIiip rule and consistent with the requirements in section 202(h). The court stated. however, that the 
( ,miniis\ion.s  inclusion wa\ not adequalel! supported by the record: 

\ I t l i~iugIi  we do n o t  agrer with tlie nctworks that this reason i s  unresponsive to 9 202(h) 
ice inust agree (hat the Commission’s failure to address itself to  the contrary vicws i t  

~xpressed in the IYX4 Reporl effectivclq undermines i t s  rationale. . . . The [/99X Biennial 
/(t?pvr/j does not indicate the Commission has since received such evidence or otherwise 
!iwnd reason to repudiate its prior decision.2’” 

c\ e hceh Comment on whether independently owned. network-affiliated stations offer more diverse 
~i~o:ratiiiiiirig and/or programming from nioic diverse sources than affiliated stations that are owned and 
t y e ; i l c d  by their network. We a d  parties to provide evidence supporting their comments on this issue. 
, \ I C  tlierr other tactors or policy goals we should consider in determining whether to retain. modify, or 
e!iii’iiiatL. t l ie national ‘TV ownership rule‘? 

2. Competition 

We seek conimenr on how the national TV ownership rule affects the ability o f  TV 
~ ~ t a t i m  p u p  owners to compete against other video providers. We are interested in the impact this rule 
t!;a! bine on the program production market and thc advertising market. We also ask whether 
e\aininauoii of advertising competition is, or Fhould he. relevant to this analysis. Commenters are asked 
i L .  ;,iiaI> /e the impact of thc transaction costs and uncertainties associated with network-affiliate 
P. la;ivniliips as well as any pro-competitive benefits o f  the current national television ownership rule. 
We r l l i ( l  ,eek comment on whether the national television ownership rule artificially constrains the largest 
p o i i p  owners from employing their skills in additional markets, and whether and how this operates to the 
d~tr;nten! orconsumers in those markets. 

i 3 X .  

a. Program Production Market 

I 3 9 ~  Broadcast television statinni organize a schedule of video programming which they 
cithci produce themselves or purchase from others in a national market. The TV Ownership FNPRM 
exprc\sed a competitive cnncern about the ability o f  large purchasers o f  video programming to exercise 
nioriopsc)ny poner and artificially restrict the price paid for ~ rogramming. ”~  The market for program 
p:-otlucti(vl appears to consist of firms that produce niche and general entertainment programming for sale 
1 % .  1>rogram packagers. Program packager> include cable networks, broadcast television networks, 
p:oganl iyndicators, and individual (iwners of television stations (regardless o f  whether thc station also 
C , I I T I C ~  network programming). 

140. We seek comment on whether the national TV ownership rule promotes or hinders 
c,.mtpr.tiiion in the program prnduction market. We ask commenters to address whether raising the 
n.ttiimal ownerhhip cap would facilitate monopsony power. Our answer to this question depends 
~ t ~ ~ ~ t t i ~ i i i i t l !  on the idcntilicarion of market participants. For example, if program producers are 

.. ~. .. -~ - ~ ~~ 

i, i 

I.Ylon, 280 ~ . : d  at in4;. 

T r :  ),I xr rh ip  F-VPRM, 10 F(‘C Rcd ai 3541.1~ 46 
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i l l ismined b) h e   cos^ structure of their products to selling programming exclusively to broadcast 
,el:,\ isia)ti stations. that might suggest that raising the 35% cap would harm program production - and 
: ~ o ~ < t b l \  program divcrsity ~ b! increasinp Ihe negotiating power of the remaining television group 
;\? t i t m  b ts-a-vih prograni produccrh But i t  the market for purchasing programming included not just 
,o~iil tclevisioti stations. but also cable ttetwwks. we would be less concerned that raising the 35% cap 
.w i t ld  x e a t e  tir exacerbate monopsony power in the program acquisition market. Therefore, we 
,mi v m g e  parties addressing the 35% cap issue to submit evidence of the relevant market participants and 

11, l ike;? impact of raising the national cap on program producers. 

I 4  I .  111 addition. regulatory changes have occurred in the past six years that may have affected 
,IN proqam production market. Prior to the 1996 increase in the national I V  ownership cap, the 
i i:nimt>sion eliminated the linancial interest and syndication rules (''fin-syn'') and the prime time access 
: u l i  I ~ I ' l ~ A l < ~ ~ ) . ! "  Can the effects ot'the I996 change in the national ownership cap be separated from the 
%,f lcci> ' ) f  the repcal o t the  fin-syn and PTAR rules? If so, we ask commenters to identi@ those effects 
~ i t i t l  i t !  'iddress whether the 35% cap continues to be necessary to promote a robust and diverse program 
i~r~.d i ic t ion market. 

b. Advertising Markets 

142. We have considered national television advertising as a relevant market based on the 
:!i t!&eii[ tiature o f  advertisers seeking a national audience rather than ones purchasing time for local 
iii;irhd\ I"' More recently. we identified a strategic group among the programming networks that 
Lot !s t~tcd (11 ABC. NBC, CRS. and Fox."' I h i s  assessment was based on findings that: ( I )  the relatively 
ICV. Iiic.il stations available with which to atfiliate constituted a meaningful entry barrier into the strategic 
crcup; :iitd ( 2 )  prime time viewership ral i t igs were significantly higher for the strategic group networks 
i t l a t i  loi other broadcdsl television networks. If our prior identification of this strategic group continues to 
be accurate today. thc existence o f  this !roup likely restrains competition for national advertising among 

- 
.' YL:' i i p i . i m v  o/ ihe Prim', l ime .Icce.r.v Kvie .Scci/on 73 658 (k) ~ / ~ h e  Commission's Rules. I I FCC Rcd 546 

, I W 5 )  (tepealtng the Prime rime Acces Rulc. which. in order to stimulate the production of programs by producers 
uidcpeiicirni 01' networks. had gcnerall? prohibiled network-affiliated television stations in the top 50 television 
I!iarkt.rs from broadcasting more than three liours of network programs during prime time); Review o/ rhc 
<vd ic< , ! ! nn  und Finuncial lnreresi R d c s  Skrions ' 3  639 ~~ 73.663 i f lhr  Commission :Y Rules, I O  FCC Rcd 12 I65 
, 1495 I .  

' ' I  Y~.C .  . ' a .  Amendmrnr ~/~Secrion.r X 3 j .  ' 3  2JI1, and 73.636 of [he Commission's Rules Relaring lo Mulr~ple 
! iu ~ x r , h p  o/,AM. FM, and Television L(r,m/cu,i .Srurions, 95 F.C.C.Zd 360, 386 (1983) 1 4 3  ("In this regard, as to 
Iccnotni~ concentration the traditional Commission approach to national ownership requires that the relevant market 
l w  .I nititondl broadcast market lor viewers and Itsieners (who are the products in an advertiser-supported system)."). 

' -  sdL. i i u d  ,Veriwrk Order. 16 FCC Kcd a i  I I I??.?;. 1 20. A stralegic goup refers to a cluster of independent 
!,,-vi\ L\ :rhtn an industry that pursue similar business strategies. For example, the major networks supply 
i~rogr.iinoitiig IO rheir affiliated local stations lhdt i s  intended to attract mass audiences and advertisers that want to 
:caL.h >uch larse. nalionwidr audiences Hy contrast, the emerging networks target more specialized, niche 
, , L I J W ! I C ~ S  similar tu cabk television networks. 'lhz conceptual basis for a strategic sroup i s  developed in R. E. 
1 a t  CI and M E. Porter. From tntry Barrier., to ,Mihilip Barriers. (hnjecrural Decision,\ and Contrived Dererrcnce 
. \ t . ~  :~'c~mpeii i !on, 91 0.J~ ECoN. 241 (Ma), I'J77). See olso Michael E. Porter. COMPETITIVE STRATEGY: 

~ r.I II'YI1II k \  F O R  A N A l ~ Y l l N t i  INUlJSlRlFS ;\XI1 ('OMI'E~rIrION at ch. 7 (The Free Press, New york NY,  1980). For 
l i f d l i t m i u l  references on the application oi the straiegtc group concept, see F. M. Scherer and David Ross. 
I -1):  'rK84L b14llhl.l s1~1111< I l lK l :  A N D  L<ONOhll( PLKFORMANCE (;Id ed.) at 284.85 (Houghton Miffljn, Bogon 
\ I f ' ,  :'il)(l) Whcn properly applied. thr concept of a stralegic group ordinarily impltes that only a relatively few 
! rn i L v i l l  he included within it> boundarics s o  i l iat  competitive rtvalry w i l l  be oligopolistic in nature, although the 
uilmbur tlFtirm5 actually populating the industry nggrrgated over a l l  strategic groups may be quite numerous. 
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(h i ,  br~w~lcasters. 

i l 5  W e  seek coinnicnt on whether this analysis continues to he an accurate characterization 
t i !  t1iL ii;i!iuiial advertising market and the participants in the market. First, we request comment 011 
~1111lii.r itre key participant5 ill the national television advertising market should he defined more broadly 
t i !  i i i ~ l u d ~ ~  broadcast TV networks outside the strategic group. If so, what are the factors that should be 
ullthidercd in identifying the members of the straiegic group? Should the participants in the national 
re!c\ isinti advertising markct also include other outlets such as non-broadcast television networks (ESPN, 
(''4h~ -I( i? Cable networks and the other broadcast networks such as The W B  and UPN have national 
c<:vcra?e and carry national advertising. which may suggest they serve as substitutes from the perspective 
0 1  ;I( Ira\i siime adbertisers. 

~ 44 Second. regardless ot whethcr we also include non-broadcast networks in the national 
tcIc\ ISIOI~ advertising market. we seek inlomiation on the extent to which national spot advertisements 
ai!d,.)r sjndicated programming are fungible with network television advertising from the perspective of 
d~lve~.t iscis.  If group omners compete in the inational advertising market, i t  would appear that increasing 
ttw ? 5 %  ownership cap could diminish competition by allowing broadcast networks to acquire additional 
st,tt i t ins. thereby reducing thc effectiveness o f  non-network group owners in the national advertising 
ni,irh.et We request market share data and analysis otn this important point. Technology changes in 
atlveriising delivcry may also allow the broadcast television networks to effectively provide national spot 
d v e m s I , I g .  Thai is, a national network may deliver different advertisements targeted to different regions 
01 tlir c<!untry simultaneously. We seek comment on this development and its relevance. if any. to 
c<mpetit ion in thc national advertising markel. Third, a recent study suggests that the national advertisers 
dl- i i \>t readily substitute between alternative media."" We seek comment on this analysis. 

I -15 The national I'V ownership rule does not appear to have a direct effect on the number o f  
ccmpeuiurs in the lucal advertising market The rule affects primarily the total number o f  national 
hlruiellolds one sroup owner can rcach. not the number within a single marker. Of course, we recognize 
that the :,5°,b l imit could inhibit the participation o f  a group owner in a particular local TV market and 
thereby affect competition in that market. In particular. we seek comment on whether additional scale 
ecor!c>mics could he realized by group owner5 and whether the current rule prevents especially skilled 
management from entering additional lucal markets. We seek comment on this general issue, and 
whether l imit ins the size ol' g o u p  owners nationally can have an impact on competition in the local 
aiivt.rtising market. 

C. Innovation 

146 We are also concerned with the impact that the national T V  ownership rule may havc on 
innovation in the media marketplace. Does a 
tr;id;rion;il competition analysis adequatel? capture the beneficial effects o f  innovation? What effect, if 
an). would a relaxed national TV ownership rule have on the ability o f  a broadcast network to develop 
iiincsv;iti\c programming or serviccs, or to effectuate rhe transition to digital television? Does the answer 
dcpclid ,,11 whether thc group owner plans to provide piirely high definition television or standard 
crcfiniiioli television plus ancillary services'? Would relaxation o f  the national T V  ownership rule increase 
r1.e ;rhilliv and incentives 01 markct participants (the large group owners in particular) to develop 
i i : i i ( .wt ixe technologies and/or new types o f  video programming? Examples of innovations that have 
bcs~,  wthheld from the media markctplace as a direct result of national TV ownership limits would be 

Does our current rule promote or hinder innovation? 

~ ~ ~ .- 

f v ic ' /  \ < v w r h  ,VPRAl. i 5  FCC' Rcd at Ii26i-bL. i n  22-24 

A l u m  Silk, L i sa  Klein. gL Ernar Berndl. Inkrmisdra Subsrlrulubi lq and Market Demand By Naironol Advertisers. 
K; vil 'u I J F  I N O U S l R l A l ~  ORGAUI/A IlON (2002) The national advertising categories studied are: magazine, network 
T-' riuldoor. spot radio. nerwork radio, bpol TV. iwwspapers and direct mail. 

.. 
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ptri.col;ri I! useful 10 our ccirnpctitive analysi, 

3. Localism 

147  The Coin~nission has said in the past that a national TV ownership rule strengthens 
I( c u l i s i i  h\ creating a class of noin-network station owners that can decide whether to preempt network 
p i o ~ r m i n i n g  in favor of  programming that i rou ld better serve the needs and interests of that station's 
csmrrnuritty.'"' In Fox Te/ei~r.~ion. the court affirmed that localism is  a potentially relevant consideration 
11, deciding whether to rctaln. modify, or eliminate the national TV ownership  rule.-^ Given this 
~l. i tcniet i i  hy the court and fact that the national ownership rule may have the most direct impact of our 
I i Ic1 'rti :hc iittaiiinierit of 1oc;ilism. our eialuation of the continued need for this rule w i l l  rely heavily on 
tImir tilidtiis?. regarding i ts  etfcctiveness in promoting localism 

'I1 

IJX. I he productim of local news and public affairs programming may represent one form o f  
I ~ ~ c o I i w  We 5eek to understand uhether the national TV ownership rule, by preserving a class o f  
ittfiliaie. may have the effect o t  increasing or decreasing the quantity and/or quality of local news and 
piihlic alfairs programming. W e  would he particularly interested in any clear correlation between the 
s i ; i ~ t ~ >  OI station, as affiliates or network-owned and the quantity o f  local iiews and public affairs 
p :odu i rd  hj, those ,stations. W e  request t ha~  commenters submit evidence addressing the relative output 
6a:t i I iates and networks in this regsrd and address the appropriate weight of such data in our evaluation 
P'  hic.:11i\m and the national ownership rule. 

i 4 9  The national 1-V ownerhhip rule may also promote localism by crcating economic 
for non-network station owners regarding the preemption o f  network-delivered programs with 

\ tmoi i - ,w le~ted programming. Networks incur costs in producing or purchasing programming for 
(bsrrlhutlon on their network5 Since the itetvarks initially bear these costs. network-owned and operated 
biat!olis may Inate a stronger economic incenriw than affiliates, a l l  else being equal, to distribute network 
p:qramining rather than replacing it on a station-by-station basis in response to community interests. It 
i- also possible. however, that the local programming preference in a particular instance may be 
>llfliclently strong that even a network-owned station would find i t  profitable to replace i ts own 
p:-ogr;imining with alternative programming. Parties commenting on this issue are asked to address 
sl iecit ical ly the allocation o f  advertising revenues between networks and affiliates on preempted 
pqr;mnrning. \'e seek comment on these uhservations and on any other economic incentives affecting 
11,e ;irceiription o l 'networ l  programming by I ~ c a l  stations. 

ill. In addition. tclevisioii station5 are obligated to serve the needs and interests of their local 
i.,ln~rnunlties.-~'- We ask coinmetiters III address the exteiit to which affiliates and/or network-owned 
~ I B I I O I I S  i ou ld  bc expected to preempt network programming when i t  i s  not in their economic interest to 
0 . )  >o. ??ccordins to testimony before Congress by the President and Chief Operating Officer of  Viacorn, 
IIIC (JRS' owncd-and-operated stations "have complete freedom locally," even preempting primetime 
ii<ti\,>rh programming to air, tor example, im emergency weather newscast, a local telethon, and other 
C \ ~ C l l r >  ,)I local interest: If the principal category o f  such "unprofitable" preemption i s  breaking news or 

1 - 1  

- , I  

~ ~ ~~~~~~ ~- 

< ~ , ,  , 2 ,  l V V 8  nicnniul Rcpuri, I S  FCC Kcd at I 1074-7S.ll30. , I  

! ' I  / . ~ / t . w r o n .  280 F ~ 3 d  at 104; 

~ ~ ' c ? . I \  I ,  ,n ( I /  Prograran7ming und C',,mmi,rrfa/i.olion Pdrries. Asceriainmcor Rcquiremcnrs, and Program L<,g 
ii ~ q , ~ i i L ~ i ~ i ~ w ~ ~  f t w  1 'omniercid 7idi8i.i.rron ,Siaii,)n.~. 98 F.C.C. Zd, 1075, 1091-1092 (1984). 

b t i i i i i ~ i i i  72siimonr .riipra note 158. at 8-9 (staling that WVCC-TV in Minneapolis preempted three hours of 
p l ~ r n r l ; ~ n t  nerwork programming in May 2001 Io run an emergency wearher newscast; WBZ in Boston has 
prccmWi! prlmetlme network shows annually for the past 20 years to air the Boston Children's Hospital Telethon, 
a l ~ d  !irtwi:ptrd davrime pro~ramin ln~  to air "complete" coverage of Congressman Joe Moakley's funeral.). 
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,Itlici cineigcncy inforinatioii. zhould we expect networks and affiliates to respond similarly wi th  respect 
IO .ucIi ,iliiations” 

I .:I. A key aspect o l ’ l l ie  argumeiir that the national T V  ownership rule promotes localism is 
th:ii Jtiili;irer s e n e  local needs inore effectively than network station owners because affiliates are more 
!ihcl! io 1-eplace networh programming with programming more suited to  local needs. There are. 
iio!veier~ cigniificint portions of the American public that already receive broadcast programming through 
xi i io: is o ~ n e d  and operaied by broadcast networks. I s  there evidence that consumers served by network- 
. , ~ \ i i c J  >tiitioii\ have either benefited o r  been harmed by the lack o f  a non-network owner as a check on 
1icr.vi ‘rh-provided programming? 

I.>?. It  i s  also possible that localism may he furthered by the national T V  ownership rule by 
iircvc!viiig a sufliciently large class o f  network affiliates that collectively can influence network 
pr iy . inmi inp decisions. This may be the case where networks plan to air a particular program that a 
l;ir;:t pcri’cntage 01’  i ts aftiliates disl ivor. Neiotiations between a sufficiently large group o f  affiliates 
m i x  .:awe the network to revibe its programming decision. By  contrast, if the national television 
. . i ~ : i e ~ ~ l i i p  cap were raised or eliminated, a smaller group of affiliates raising the same concern might be 
les.. able I<) persuade the network to alter is programming plans. We ask commenters to address thc 
frcqucnzy and efficacy of such discussions. to the extent they occur in practice, and the value of this form 
..f I r ica l ts i i t  compared \* i t l i  station-bk-statioti preemption issues discussed above. 

I> i. h e  also seek comment oil whether the national TV ownership rule continues to  be 
x L c 5 . a q  IO preserve affiliate bargaining power regarding preemption. Would increasing the cap shiti 
5al -aiiiins power lo the networks such that “local” rights would be lost as a practical matter? 

154. Scparate from the selection of programming, our goal of promoting localism may be 
addre-scd through rules that prornore the production o f  local news and public affairs programming The 
: Y W  Lfuliiple Uwnrrship Order relied on news ratings as an indicator o f  the quality of local news 
i ) rdu i cd  by group-owned stations versus that produced by stand-alone stations.”’ The Commission 
rea,oiied that higher ratings indicated a greater responsiveness to local needs.’” Should we compare the 
qualit, <)I local news produced hy network owned and operated stations and that o f  affiliates using ratings 
A S  .: ir,e,isure ofquality’! Are there allernativc measures for this comparison? 

4. Audience Measurement 

1 5 5 .  The national TV ownership rule is  calculated based on the number of television 
iio~;sehc~ld\ a slation can reach. The number o f  households reached nationwide is the sum o f  the number 
$)I’ Ihusehdds in each DMA in which a group owner owns a television station. The number o f  
l iowxhdd< in a DMA i s  halved for U H F  stalions. The national TV ownership rule is thus based on 
holrie, -p;issed.” nor homes actually viewing the stations o f  a group owner. This “potential audience” 
:iic;isurc i s  a t  odds with the way we calculate a national ownership audience reach l imit for cable 
! & L ~ I . w ~  A home i< attributed to a multi-system cable operator only if that MSO actually serves the 
i i o ~ l e  :II)I {imply because it is available to that home. We seek comment on which nieasurement method 
$5 ,ipprc\priate given the policy objectives o l ’ thr  national T V  ownership rule, and the differences between 

W 4  \ ! d i q h  Owner,rhip 0rdi.r. 100 t C.C Zd at 3 I, 7 44. Also relevant is whether repeal of the rule would 
ircni-w‘ Iu t r iers  to 1115 flow of information. This might be true if group-owned stations provide a different mix of 
ipro::rminii’s that better matches consumer preferences. A study by Professor Parkman shows that local news 
xwmi imi i ig  of group-owned stations liave higher ratings, suggesting that group-owned stations are more 
i m p n ~ i \ c  ‘0 uicwcr demand for news Parkman. l h e  Efleecrs oj Television Slalion C)wner,yhip on Local News 
H u i : j , x , . S J  R t L ’ .  E C o \ . & S l . ? T 5  ?89(1982) 
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4 aldc and broadcast telcvisioii in the ease w i t h  which the potential service can be accessed (switching off 
~ n d  .vi  ::haiinels versus stihxriptioii and installation). I s  the current mcthod o f  measuring the broadcast 
, i i idlcncc appropriate hecausc broadcasl i s  a non-subscription service? Is there an alternative measurement 
:nctliod rhnt would be preferahlc IO citlicr of these existing approaches? 

B. Dual Network Rule 

156. The dual network rule currently provides: “A television broadcast station may affiliate 
i v i i h  :I person o r  entity that maintains tv.0 o r  inore networks o f  television broadcast stations unless such 
l l ~ i l  C ) I ~  multiple networks are composed 01’ two or more persons or entities that. on February 8, 1996. 
( e r r  - t i : twd> .  as delined in $ ?3.;6l ?(,a)( I ) o f the Commission’s regulations (that is, ABC, CBS, Fox, 

:!mi YRC’).’.’’f’ Thus. the rule in i ts  current torn1 permits broadcast networks to provide multiple program 
-,Irt.aii is (program networks) simultaneously within local markets, and prohibits only a merger between or 
. ~ i i i ~ m g  Ihese four networks 

157 The dual network rule was  originally adopted over sixty years ago and flatly prohibited 
.~ii! entity trom maintaining more than a cingle radio iietwork.”’ A few years later, the rule was extended 
I O  iclevtsion networks.”* Hie Commission bclicved that an entity that operated more than one network 
1ni;hi preclude new networks from dcveloping and affi l iating with desirable stations because those 
‘ ta i i ( i t is  might already be ticd up by thc more powerful network entity. In addition. the Commission 

ed coiiccrn that dual networking could give a network too much market power. The rule was 
ihrreforc also intended to remove barriers that would inhibit the development of new networks, as well to 
- ,ervc thc Commission’s more general diversity and competition goals: 339 

158. Af‘ter Congress, in the 1996 Act. directed the Commission to amend the rule, the 
I c3mrnixrion amended the rulc for the firs1 time since it was adopted to permit a broadcast station to 
L~ft~$l i ; i te u i t h  a network organiz.ation that maintains more than one broadcast network unless the multiple 
i i e r w d  combination was created by a combination among ABC, CBS, Fox, or NBC. or a combination 
Iielweei, one or these tour networks and lJPN or WB.’“ In the D u d  Nelwork Order last year, the 
I ‘ommiision further relaxed the rule to permit a “top four” network to merge with or acquire lJPN or WB. 
i ’ l i i .  Commission found that: ( I )  competition in the national advertising market would not he harmed by 

1111.. :uL~ change;’“ (2) greater vertical integration of the sort contemplated by this rule change was 
rmrc.ntially an etficient, pro-competitive response to increasing competition in the video market;. and (3) 
i ! r< ,p iT i  diversity would not he harmed because the two combined networks would have strong economic 
;ncr‘rltilt‘s tu diversity their program otferinys:’~” We ask for comment whether the relaxation of the dual 
i i e t w d  rule has had the effects that wc foresaw in the Dual Network Order. 

742 

159. We ask for comment about whether the present dual network rule is necessary in the 
Imhllc iiiterest as the result o f  competition. Does it promote the goals we set forth above - diversity, 
I oiiipetition. and localism? If the rulc serves some of our purposes and disserves others, does the balance 

~ ~ ~~~ - _ _ _ - ~  - 
“’ 17 C ’~ K .  4 7;.658(g). 

‘ )L,o/  Ycrwork Order. I 6  FCC Kcd at I I I 1.1. ‘! 2 

“ .,i 
’ ‘Wh’ liiiniiiul Rrporr, I S  FCC Kcd at I 1095-96. 7 70. 

‘ ‘ I  ) i d  Vonnrk Order. 16 FCC Rcd at I I I 15. 7 4 
I 

r i  31 ~ I 125.6 2s 

. /  21 . i 1 ? 4 - 2 . * ~  24. 

! i  JI 11131.$37 

, ’  , 
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oi i t \  *:I'Iccts argue for keeping. revising. or abolishing the rule'! In  the following paragraphs, we explore 
the\. qtioticins iii mtrre detail 

1 .  Diversity 

a. Program Diversity 

IhO. In  the D u d  Kerwork Order, the Commission found that program diversity at the national 
ILVCI $+wid l ic i t  likely be harmed by the combination o f a n  emerging network (ie., UPN or WB) with one 
11:  tlic t<mr inajor networks. The Cornmission found it l ikcly that thair common owner would have strong 
i i . c c i i i i \ c >  LO produce a diversc schedule of programming lo r  each set o l  local TV outlets in the same 
ii!arket. ': '  Aftcr the D u d  k'cliuork Order. Viacom. parent of CBS, acquired UPN.'" Has the 
t 'h t i i i i i \ \ io i i - \  expectation proved correct'! We also seek comment on the effect that consolidation 
hct \ tcei i  and among top four networks likely would have on program diversity. Additionally, we seek 
t ' m m : i ~ i c ~ i !  oii whcther. and il so how. the incrcased competition that television stations face from cable 
iictv\urh. and other media aflccts the diversit) of programming on al l  national program networks. 

b. Viewpoint Diversity 

61. With rcspect to the combination o f  two or more top four networks, we see several 
p i t r n i i a l  viewpoint diversirq issues. The IirsL is the loss o f  an independently owned and produced local 
I I C \ L X ~ S I  III cities where thc twci networks each own local television  station^.'^' We seek comment on thc 
ii!ipact (~I'such a development on vimvpoint diversity. Even if we were to eliminate the dual network rule 
e l i t t !d> .  that does not necessarily mean that the merged company could actually own a l l  the stations 
l i re\  il,u>iy owned by the hbo nctworks. The local TV ownership rule could limit the degree to which one 
el l t i i )  iiicluding a network, could own multiple T V  stations in one market, assuming we retain that 
rulc: W e  sceh comment on crhethcr we should address the loss o f  an independent local newscast as a 
w5i;It of  a combination o f  two or more of thc four major networks in the dual network rule, in the local 
T V  riwncrsliip rule. or in some altcrnative ne\\ rule. 

* I -  

: h 2 .  The second possible viewpoint diversity concern relating to the elimination o f  the dual 
iact\\(>rL rule is  the potential loss of one or more independent national television news operations. The 
Iii~innar! liicus u f  networks' national news operations appears to be on the nightly newscasts by ABC, 
( BS. and NBC. We ask for comment. i n  light o f  other sources of news and current public affairs, 
\\hctlier the losI o f  one or more 01. those nightly newscasts as an independent source o f  news would 
<igriiticantly reduce sources of news and current affairs and thus injure the public interest. Should the fact 
t l ia t  the national broadcast networks alone reach virtually al l  households in the country affect our 
a i i a i yu i s "  Would a reduction i n  the number o f  indepcndently-owned national television networks give the 

~ ' " / , i  at : l l : l , ~ ~ 7 .  
~~ ~~ -~ .~ ~~ ~ ~~ 

S/iur, / ~ ~ , / & V . V  cf C'BS Gorp imd I ' ~ ~ K O I I I ,  / n i  . /or Trun,T@ o/ Conrrol of CBS Corporuiion and Certain 
. ' d ~ ; r O i , J J ~ ~ , , ~  / ~ c ~ I w ~ , s  O ~ ' K C ' ~ S - T I ' ,  /.<I.\ Angde., ( ' .A ,  e/ a / . ,  l j  FCC Rcd 8230 (2000). 

! n  ill; Pun/ h ' m w r k  Order. we found that  eliminating the emerging network portion of the rule would not 
. ~ ~ l w r w l ~  affect the provision of news and public affairs programming because emergins networks typically do not 
L.IIT\ luci~l news and public affairs programming We noted statements of Viacom that emerging networks have not 
: ' : i  ~ Y I I  in a position to absorb the full cos15 of developing news depamnents offering regularly scheduled news 
1~~u:ramiin: Thus. we concluded. a combination of a top four network and an  emerging network would not cause 
, I  rc%lii<ti!,n irldibcrsity in n e w  or public affairs programming. Dual Nerwork Order, 16 FCC Rcd a t  I1131-32, 7 
:i 

,., 

I O I  r\ample. i f ' a  network owncd the niaximum number of stations in any market, our local TV ownership rule 
~ m l d  priihibil 11 troin purchain.: a station owned by anotlicr network in the market. 
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r i r i i . i i i i i i i i  networks undue power and influence. such as during national elections? 

, -  : h ~  I~hird. i n  the I%J/ %hark Order, we noted evidence in the record from Network 
A ! l i i i : ! ic~;  Statiolis Alliance (“NASA”) that eliminating the dual network prohibition against combinations 
t ’ i  ( ‘ 1 .  t l ic tup T i m  major netuorks would incrcasc the networks’ economic leverage over their 
a i l i l i x e .  NASA stared that the big four broadcast networks s t i l l  had by far the largest concentration o f  
\ :e\’. e’s  and economic power. undiminislied by new media and audience fragmentations. We seek 
i(:n!ment on hou the combiliation o f  two top four networks would affcct the balance o f  negotiating power 
ht:t\. em netuorks and affected affiliates (’ommenters should identify with prccision how any such 
I L ’ w r a y  attecth viewpoint diversity in term\ o f  program selection. We also seek comment on whether 
~ ~ m h i n a i i n n ~  o f  ma.jor networks would affect the quantity or quality o f  diverse viewpoints on the merged 
c:m;pim) 5 owned and operated stations. Are there other factors or policy goals we should consider in 
cl~.trrniining nhetlier to retain. modif! or eliminate the dual network rule? 

A X  

2. Competit ion 

; 0 4 .  I~he /.)uo/ L(, lwor& Order did not resolve whether thc dual network rule should be 
t i i i i i i i i a lcd .  W e  did note, however. that ciminenters were divided on whether a merger o f  two major 
iwt\<urL. woiild create or enhance market power.’5!’ Some commenters pointed to new broadcast and 
iioli~hloadcast competitors and argued that a merger of two major networks would not unduly affect the 
l i v r l  &>f diversir! and competition. Other commenters argued that major networks continue to have 
I1:arhet p w e r  and relaxation of-the rule would have an adverse impact on competition. We invite updates 
( , : ’  I k s c  arguments. We also seek comincnt on whether the dual network rule promotes or retards 
l l : l l l ~ \ , l t i ~~ l l  

’,,> 

% 5 .  In the Dutd .Vetwork Order. we found that the merger o f  an emerging network and a 
n~;al.,r ncruork may benefit viewers and adbcrtisers by lowering the risk associated with the creation o f  
t ~ w u  tretworh programming b? givine one company a larger potential audience for the programming 
p’ollucell by the network.’” This spreads tlic fixed costs of  program creation over a larger number o f  
\ IctLers. thereb) lowering the per-viewer cost o f  producing the programming. If there are potential 
efficiencies of eliminating the rule for emerging networks. as we concluded last year, w i l l  comparable 
rfficiencies accrue i f  two or tilore top four networks were permined to merge? 

~ 66. In the D u d  .\‘envor& Order. we found that the combination o f  an emerging network and 
~ u i c  ot the four ma.jor networks would not harm the national television advertising market because the two 
i iet\\t~rh:> woii ld compete i t i  different strategic groups.”’ We now seek comment on the effect of  mergers 
it:ii(,ng tlie four major nemorks on the program production market. I f  the four major networks constitute 
‘I straiegic group w’ithin the national advertising market, do they also operate as a strategic group within 
[lie pi~opram production market? We seek comment on how compctition in the program production 
rilaihet and program diversity would be affected. i f ‘  at  al l .  by a merger among lwo  or more of  the four 
i i q o t  iictuorks. 

~ ~ 

, I,,.,/ \ e / ~ o r k  Ordc~r. I 6  IFC‘C Rcd a t  I1  116. 9 28. The Commission did not address the arguments because the 

i i ai ’ I 126-27.“ 29 (“The questions presented in h e  Norice relared solely lo the emerging nerworks pOrIIOn Of 
t l ie d m  nclwork ru le ;  the question of eliminating the rule in its eniirery was not squarely presented to this 
1 mimission tar review. Thcrefore, we will not address that issue in this proceeding.”) (footnote omitted). 

< 

! -~SULI  ilfcliminalins thc dual neiwork rule in i t s  entirety was not before the Commission at that point. 
. ., 

i / ai ! I 125-27, 77 26-29. 

; :  dl l ~ ~ ~ ~ - 2 i ~ y 2 ~  

\ \ L  d 4  uhether examination oladvenisin? cotnpctiiion is, or should be. relevant to our analysis of the ownership 
i i l i c ,  i n  4x r i on  IL ofrhis Yo,;ci,. 
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l1,7 k c  arc also concerned with the impact that the dual network rule may have on innovation 
iii tlic incdia marketplace. Docs our citrrcnl rule promote innovation? Would relaxation o f  the dual 
t w w o r L  I ule increase incenti\~cs lo provide innovative broadcast programming or new broadcast-based 
~eL.iin,.ilopss or scrvices? Examples o t  innovations that have bccn withheld from the media marketplace 
3s . I  ilirccl resull o f  the dual netuork rule would be particularly useful to our competitive analysis. 

3. Localism 

I o8.  The Dual !Ve/wJrk Order did i io1  address localism as a policy goal per 5e. It did address 
1o~.i11~11i iii thc cotitcxt of a discussion o f  diversity. Thus, it noted that retention of the then-existing dual 
i ieiworL riilc might affect the financial viability o f the  UPN network. If UPN were no longer viable, then 
<wit \ m o n s  that had been affiliated with it might not be able to survive without the benefits o f  
:iflTli;tti,)ii. Iha t  is, witliout network-obtained programming and a recognized brand, the affiliates might 
>ici hc . ib l r  to suvlain the incrcases in the cos1 o f  programming that they would have to  bear to attract 
~ i c w r , .  which could rcsult in the cessation of operations. This could have cascading adverse 

-equeiices on diversity at  the local level.'5' We seek to expand our understanding of the relationship 
heirvccii I,,calism and the dual network rule. We invite comment as to whether the current rule promotes 
luc.ili,tii and. i f  so. whether. modification or elimination o f  the rule would have any effect. We also seek 
.:or:inicitt (on whether combinations among ma.ior networks would affect the quantity or quality o f  local 
, i e $ ~ s  ~ p ~ o ~ d e d  b! the merged company's owned and opcrated stations. Are there any other factors we 
,li,,thl ctubsider in determining whether to retain. modify, or eliminate the dual network rule? 

V1I. A1)MINISTRATlVE MATTERS 

4 .  Procedural Provisions 

I .  Notice and Comment Provisions 

109, Pursuant to applicable plocedures set forth in Sections 1.4 I S  and 1.419 o f  the 
<.'o~ii i~ti\sion's r u l e s ~ "  interesred patties ma) file comments on this item on or before 60 days after 
?otnini,si,x release of the Media Ownership Working Group studies. and reply comments on or before 
90 :i;i\, alter Commission release of the Media Ownership Working Group studies. 

1 ~ 7 0 .  Patties may submit their comments using the Commission's Electronic Comment Fi l ing 
S!\teni (~-C-,('kS..) or by fi l ing paper copies."' Comments may be filed as an electronic file via the 
I i i lLmc! ; t i  http://\cww.fcc.gov/e-tiIe/ech.htmI. Generally, only one copy of an electronic submission 
mu,t bc tiled, II_ multiple docket or rulemaking numbers appear in the caption o f  this proceeding, 
hoirewr. commeiiters must transmit one electronic copy o f  the comments to each docket or rulemaking 
numbct wferenced in the caption. In completing the transmittal screen, commenters should include their 
fuli nanie. Postal Service mailing address. and the applicable docket or rulemaking number. Parties may 
.iIsc~ i i lhntlt an elcctroiiic comment by Internet e-mail. To  obtain f i l ing instructions for e-mail comments, 
Loiiiniciitrrs should send ai i  e-mail to ecfs@:fcc.xo\., and should include the following words in the body 
o f  !ht mehsage. "get form <your e-mail address>." A sample form and directions w i l l  be sent in reply. 
~\ddirion;il information on tCtS 15 available at hrrp://www.fcc.eov/e-IIle/ecfs.htmI. 

I"!. Filings may also be sen! b), hand or messenger delivery, by commercial overnight 
~ o u i t c r ~  01 h> tirst-class or overnight {J.S. Posial Service mail (althougli we continue to experience delays 

~~ ~ ~ . ~~~ .; 
01,,i/ L c i w w X  Order. 16 FCC Rcd.at I 1118-29, 71 3?-35 

~ ! 7 ~  !~ K $ S  I.lli. 1419. < ,  

_ <  
L ,'c,i irunii f i l ing 01 L X x u r n w l J  in Rulemokinji I'roceedings, 63 Fed. Reg. 24 I Z I (I 998) 
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! t i  ~we ivu ig  U . S .  Postal Senice mail).  Panies who choose to file by paper must file an original and four 
11' iniore than one docket or rulemahing number appear in the caption of this 

tvcuetling. coinmenters inurt submit two additional copies for each additional docket or rulemaking 
~ i t i~ i i lw l'lie Commissio~i's contractor, Vistronix, Inc.. w i l l  receive hand-delivered or messenger- 
:le:t\ered paper filings for t l ie  Commission's Secretary at 236 Massachusetts Avenue, N.E., Suite 110; 
A.!.;liiti+in. D C 20002~ The fil ing hours at this location are 8:00 a.m. to 7:OO p.m. All hand deliveries 
iii1.\t hc held tosether with ruhher band\ or fasteners. Any envelopes must be disposed of before entering 
I l l t  hittiding. Commercial oternight mail (other than U.S. Postal Service Express Ma i l  and Priority Mail)  
: ! t i i \ r  hc scn! to 9300 Fact Hampton Drive. Capitol Heights, MD 20743. U.S. Postal Service first-class 
ina l l .  r.\press Mail, and Priority Mail should be addressed to 445 12th Street, SW, Washington, D.C. 
'0',\1 A11 filings tnnust hc addressed to thc Commission's Secretary, Office o f  the Secretary, Federal 

1 ' ~ ~ ~ i i t i i ~ ~ t i i c a t i o n s  Comin is ium 

c*i?tt'< , ) f  each filing. 

172 We also request that parties send two paper copies o f  each pleading to Qualex 
iiikwiutional. Portals 11. 445 I?"' Street. S.W. .  Room CY-R402, Washingon, D.C. 20554, telephone 

Parties must also send one 
L~I~~I.OIIIC cop! v ia  email, plus eight paper copies o f  their til ing, to Linda Senecal, Industry Analysis 
I ) t i  isioii. Media Bureau. Federal Communications Commission, 445 12'" Street, S.W., Room 2-C438, 
' ~ . ' ikd i inz ton ,  D C .  20554. email IsenecaI:ir)fc<,gw 

i X h ~ - 1 X Y 3 .  facsimile (202)863-2898. or email at qualexint6i)aoI.coln. 

2. Ex Parte Provisions 

i i i  Because thir proceeding involves broad public policy issues. the proceeding w i l l  be 
irc.itrd ;is "permit hut disclose" tor purposes o t  the Commission's ex purie rules. See genrrul/v 47 C.F.K. 

< I 1200-I I 2  16. Exl in r ic  proentations \ \ i l l  he governed by the procedures set forth in Section I .I206 
I ,1. l l ic ( ontmission's rule\ applicable to lion-restricted proceedings."' Should circumstanccs warrant. this 
j i r v c 4 t n y  or any related proceeding ma! he designated as restricted. 

; 74. Parties maLing oral t!x punt prcsentations are directed to the Commission's statement re- 
rniphasizing the public'c responsibility i n  permit-but-disclose proceedings and are reminded that 
~itei i i~ironda suiinmariLing the presentation must contain the presentation's substance and not merely l i s t  
ihe >uhlects discus~ed.'~' More than a one or two sentence description o f  the views and arguments 
I m w i t c d  IS generally required. ,See 47 C.F.R. 9 I.l206(b)(2), as revised. Other rules pertaining to oral 
,:lid \\rtIten presentations arc set forth in Section 1.1206 (b) as well. 

175 We urge persons submitting written ex paric presentations or summaries o f  oral expurre 
Iire\ent;itions in this proceeding to use l lCFS in accordance with the Commission rules. Parties using 
papei purre submissions must file an original and one copy with the Commission's Secretary, Marlene 
1 I. I l l inch As applicable. please fol low the procedures set forth in the paragraphs above for sending your 
.iibmirrioii by mail, or for hand delivcry ot your submission to  the Commission's f i l ing location in 
t i (n intown Washington. D.C 

176. In addition. we request that parties provide two paper copies o f  each expar& submission 
: , I  .)iialsx International. Portals I I ,  445 ]? Ih  Street. S.W.. Room CY-B402, Washington, D.C. 20554, 
1cIcp11o11c (202)863-2893. Facsimile (202)86;-2898, or email at qualexint($aol.com. We ask parties to 

' ~ 4 1 .  L ~ ,  parre presentation is  any commuinicatlon (spoken or written) directed to the merits or outcome of a 
: , i ( i ~ e d i : : :  made to a CommIs\ioner. n Cotnmistioner's assistant, or other decision-makhp staf f  member. that. if - 
jl rliii'r~. I,. not served on other pitnies io rhe proceeding or, i f  oral, is made without an opportunity for a l l  parties to be 
;,:C..LTII ~ : 7 C ' F ~ R  5 I . I ? U I  
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-(.'r\ L' w e  electronic cop? v ia  email. plus one paper copy of each ex purrr submission. to  ( I )  Linda 
\enctal  Industry Analysts Ilivision, Media Bureau, Federal Communications Commission, 445 12'" 
\ i r t t ' i .  S U.. Room 2-C438. Washington, D.C'. 20554, email Isenecal/dfcc.pov : and (2) Mania Baghdadi, 
hd i isv !  ,4nalpsis Division. Media Bureau. tederal CommunicationsCotnmission, 445 12'" Street, S.W., 
I<~JIW 1~C267 .  Washington. I1.C ? O S H ,  email rnhaZhdad@fcc.gov. 

7'. This document is available in  alternative formats (computer diskette, large print. audio 
r tx , i rJ .  :!nd Braille). Persons with disabilities who need documents in these formats may contact Brian 
\ l i l l i i i  31 (202)4!8-7126 (voice). (20?)41X-7;65 (TTY). or v ia  email a t  bmillin/a;fcc.gov. 

7X. The Media Bureau contact> for this proceeding are Paul Gallant. (202)418-2380, and 
i k1)r.t 'xihourin. (202)4 18-2330. Press inquiries should he directed to Michelle Russo at (202)418-2358 
: ' . t t : ~ ~ . ) .  .20?)418-7365 (TTY)  i,r(XXX)8ij-5;2? (TTY). 

13. In i t ia l  Rezulatory Flexibi l i ty Analysis 

~ 70. 4 s  requircd by the Regulatory Flexihility Act.lS8 the Commission has prepared an 
i,iili;*i Kegulatory Flexibility Analysis ("IRFA") of the possible significant economic impact on a 
,.ih,i;tntlal nuinber of s ina l l  entilies o f  [lie proposals addressed in this Norice. The IRFA is set 
~bmii in  Appendix A .  Nr inen public comments are requested on the IRFA.  These comments must 
IT l i l d  in accordance with the same t i l ing deadlines tor comments 011 this Notice, and they 
, . iodd I i w e  a >eparate and distincl heading designating them as responses to the IRFA. 

i 1 1 1 .  ORDERING CLALlSES 

i X 0 .  I T  I S  ORIIERED that. pursuant to sections I ,  ?(a), 4(i). 303, 307. 309, and 310 of [lie 
I oiiiIntiiiica[ions Act o t  ITX, as amended, 17 [J.S.C. $ 5  15 I, 152(a), I54(i), 301, 307, 309. and 310, and 
.,:ciiwi 202(h) of  tlic l~elecomtnunicationi Act o f  1996, this Notice o f  Proposed Rulemaking is  
'1)OPI F : D  

i81 IT IS FIIRI'HER 0KI)ERl;D that the commission's Consumer and Governmental 
',fi:lirh Ihreau. Kcference lnlormation Center. SHALL SEND a copy of this Norice. including the Init ial 
t?qula ior> Flexibility Analysis. IO the Chief Counsel for Advocacy of the Small Business 
:diriiniltration. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 

5 5  

mailto:rnhaZhdad@fcc.gov
http://bmillin/a;fcc.gov
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APPENDIX A 

In i t ia l  Regulatory Flexibi l i ty Act 

\ z  r q i i i r t d  b) the Regulatory Flexibility Acl (..RFA”),”q the Commission has prepared this Init ial 
l kc t i !m i r>  I lexibility Analysis (“IKFA“) of thc possible significant economic impact on small entities by 
!he policir\ i ~ n d  rules proposed in this Notice o t  Proposed Rulemaking (“Norice”), provided in sections 
ll. \ m d  \‘I uf the item. Written public comments are requested on this IRFA. Comments must be 
dc:itifird , is recponses fo  thc IKC4 and must he filed by the deadlines tor comments on the Notice. The 
~.‘cmini,~sit)i i  w i l l  Fend a copy of the Nolicc. including this IKFA; to the Chief Counsel for Advocacy o f  
:lit Sinal l  Business Administration (“SBA“) ”’“ In addition. the Nofice and the IRFA (or summaries 
;licetit; wII he ptihlished in the Federal Re9isrcr.- 

2. 

’hi 

heed fnr, and Ohjcctives of, the Proposed Rules 

sit. L r i i ~ n  Z03I i )  of the l’elccorninunications Acl o f  1996 (-‘1996 Act”) requires the Commission to review 

.III k i f  11, tiroadcast ownership rules every tm’o years commencing i n  1998, and to determine whether any 
: ) f  ! h e w  ru les are necessary in the public interest as the rcsult of competition. The 1996 Act also requires 
tht, (‘:inmission to  repeal or modify any regulation i t  determines to be no longer in the public interest. At 
ihc t ime these ownership rule5 were adopted. there were fewer local media outlets and fewer types o f  
i i iedi:~ than there are today. The ownership rules in their current form therefore may need revision to 
:n:tirs ihat the? accurately reflect current media marketplace conditions. The goal o f  this proceeding i s  to 
,oirci~ ioii i inent on the modification of-the subject policies and rules. 

In :h i \  V<uicv. w e  seek comment on both “local” and “national” ownership rules. The local rules are the 
local ~ I V  tniiltiplc ownership rule and the rad ioNV cross-ownership rule. The national ownership rules 
arc thc iiaiioiial TV  multiple ownership rule and the dual network rule. These four rules are described in  
SeitiLTns \ ’  and VI o f  this No/ice. Additionally. open proceedings concerning the newspaperibroadcast 
mbsb-owiierbhip rule and the local radio owncrship rule are incorporated inlo this proceeding. 

5et.tion :(i2(h) 01 thc 1996 ~relecommunicatioiis act directs the Commission to re-examine i ts  broadcast 
awiiership rulcs every two years and either repeal. retain or modify them. Additionally, two recent court 
deL isicuii5 b) the (1,s. Coufl o f  Appcals l o r  the District o f  Columbia Circuit state that section 202(h) 
catrics *ith i t  a presumption in favor o f  repealing or modifying the ownership rules. I n  the Fox 
Te:ei I . \KJJI  case. discussed in Section II of the ilem. the court vacated the cableibroadcast cross-ownership 
rule .ind remanded for further consideration the Commission’s decision in its 1998 biennial review’ to 
ret.iiri their national TV multiple ownership rule. In the Sincluir case, discussed in Section I1 o f  the item, 
rhc siinie court invalidated the Commission’s definition o f  “voices” under the local TV ownership rule, 
i tei i i ip thc (‘ommission had failed to justify i ts decision to include only TV broadcast stations as voices. 

111 iicht ol the mandate iii sectioii ?O?(Ii) and these recent court decisions, the Commission seeks comment 
fivin parties concerning ownership rules discu55t.d in the Xoirce. The Commission believes that a broad 
raiigc of ~ o m m e i i t s  must he received to ensure we fulfill our mandatc to further the public interest. 
‘a:iiwnietice and necessity. 

, ~ 

\‘c , I ’ 5 C 6 603. The RFA.  ,see 5 l1.S.C 0 60 I ill .seq. has been amended by the Small Business Regulatory 
1:t i :a) i  :enic~ii l i i i r n r \ s  Aci of 1496 (“SRRF.FA.‘), Pub  L. No. 104-121, I I O  Stal. 847 (1996). 
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A L  i i re  required under thc Regulatory Flcxihil i ty Act to demonstrate a flexible and responsive awareness 
. i t  ille !iiterest> of m a l l  business entities that are subject to the rules under review in this N o ~ i c e .  
\L.(,rdinpl?. \%e solicit comment from a l l  small businesses entities, including minority-owned and 
. i~ : i i is i i .~ l~wi ied small businssses We cspecially solicit comment on whether, and if so, how, the 
!'ai ticiiI.ir interests o f  these small husinesses may be affected by the rules. 

13. Legal Hasis 

: t i t \  V r v i w  i s  adopted pursuant to Sections I .  2(a). 4(i), 303. 307, 509, and 3 1 0  of the Communications 
\c: vt 1933. as amended, 37 1I.S.C. tj$ 1 5 1 .  I5?(a), 154(i), 303,307. 309, and 310. and Section 202(h) of 

! ! I C  IL.I~i.ciininunications Act of 1996. 

( .  

Will Apply 
Description and Estimate of the Number of Small Entit ies To Which the Proposed Rules 

hi. KI- I direct5 agencics to provide a description of, and, where feasible, an estimate of the number o f  
-iri.ili eiitities that may be arfected hy any proposed rules, if adopted.*" The RFA generally defines the 
1 x in  .-\mall entity" as having the same ineaniiig as the terms "small business," "small organization." and 

;mall yvernmental entity" under Sectim ? o f  the Small Business Act.263 In  addition, the term "small 
t,ii\iiies,C l ias the same meaning as the term "small business concern" under thc Small Business Act.'M A 
m,ill hwinrsa Coiicern i s  onc which: ( I  ) i s  independently owned and operated; (2) is not dominant in i ts 
held ,)I ,,peration: and ( 3 )  sar ist ies any additional criteria established by the SBA.'65 

/ ' i  !hi, imrext .  the application o f the  statuto? definition to television stations i s  of concern. An element 
I' .lit. dcfinition of "small business-' i s  that the entity not be dominant in i ts ficld of operarion. We are 

!iniihle ;,I this time to deline or quantifb the criteria that would establish whether a specific television 
.ralion I, dominant in i l s  held of' operation. Accordingly, the estimates that follow of small businesses to 
\'. h,cl i  rules ina) apply do not exclude any television station from the definition of a small business on 
:! l is  hasis and arc therefore over-inclusive to that extent. An additional element of the definition o f  
".niall Iiu5iness" is that the entity mus~  hc independently owned and operated. We note that i t  is 
( l i l l icult  at  times to assess these criteria in the context o f  media entities and our estimates of 
\~ii:ill husinesse.; to which they apply may he over inclusive to this extent. 

'Television Broadcasting. 1 hc Small Business Administration defines a television broadcasting station 
tliai l i as  no more than $12 mil l ion in annual receipts as a small business.IM Television broadcasting 
<..)nsists 0 1 '  establishment\ primarily engaged in broadcasting images together with sound, including 
i l i e  production or transmission of visual programming which is broadcast to the public on a 
pre,lerermincd schediile."' Included in thi.; industry are commercial, religious, educational, and other 

~~~ ~~~~~~ ~~~ ~~ . ~~ 

I 5 : ' .  $ 603(h)(3). ~ ~. 
~' i , ,  5 t,ul(;) (incorporarinf by reference ihc detinltion of"small business concern" in 15 U.S.C. 6 632). Pursuant 
i i  rl:,. K t  1. thc sranltor) definition of a small business applies, "unless an agency, after consultation with the Office 
,, ' ~ ~ l v o c d c ?  of the SBA and aher opportunii? for public comment, establishes one or more definitions ofthe term 
N W C  dpliropriate ro the ac t iv i t ies  ofthe agency and publishes the definition(s) in the Federal Register." 

~' I 

! i i ' \ C  ?(j j7  
, ,  
: I /  t K C I ?  I 201 (North Ainrrican Industr! Classification System ("NAICS") Code 5 13120) 

I w n o ' n i c s  and Statistics Admiiiisrralion, Bureau of Census, U.S. Department of Commerce, 1997 Economic 
( ,'nw-. h b j e c t  Series ~~ Source of Keceipis. lntorlnatfon Section 51, App. B at 8-7-8 (2000). 
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’68 tc’:ei i - i \ j ! i  staiioiis: Also includcd ar t  estahlishments primarily engaged in television broadcasting and 
\i :iii I1 pioduce programming in their mvn studios.’@ Separate establishments primarily engaged iii 
piiitlui.iii* programming are classificd under oilier NAlCS  number^."^ 

d i n g  to Coniinission staf f  revie\+ o f  the BIA Publications, Inc., Master Access Television Analy7er 
Iht;ihasc on August 22. 2007. about 870 (70Yo) o f  1,250 commercial television broadcast stations have 
r w m e $  o f % l Z  million or less. We note. howver ,  that under SBA’s definition, revenues of affiliates that 
ai<. i i o  klevisioii stations should he aggregated with the television station revenues in determining whether 
n miccr im is small. Our estiinate. thcrefore. likely overstates the number o f  small entities that might be 
~l!iitcd Iiv any changes to thc ownership riiles. because the revenue figure on which i t  i s  based does not 
i : ~ - l i ~ d c  (11 aggregate revenues l’roin inoii-television affiliated companies. 

Radio Broadcasting. The SDA defines a radio station that has $6 mill ion or less in annual receipts as a 
Filial1 huhiness.’” According to Coininmion staff review o f  BIA Publications Inc. Master Access Radio 
.4:i;i!b/er Database oii Augusl 72. 2002. about 10,800 (96%) o f  11,320 commercial radio stations have 
roe i iuc i.t’ $6 mill ion or less. We note. however, that many radio stations are affiliated with much larger 
ci.rp..irdtions with much higher rewnuc. Our estimate. therefore. likely overstates the number o f  small  
ei;titie, that might be affecied hy any changes to the ownership rules.27’ 

C‘;lhle and Other Program Distribution. The SBA has developed a small business size standard 
fiv a b l i  and other program distribution services, which includes al l  such companies generating 
B i  1 . ;  i ~ i i l l i on  or Icss in revenue annually This category includes, among others, cable operators, 
dice< ! tiroadcast satellite (“DBS”) scrvices. home satellite dish (‘‘HSD’) services. multipoint 
di,lribuliGm services (“MDS”). multichannel inultipoint distribution service (“MMDS”), Instructional 
1 c l e \  iiiuii Fixed Service (“IWS”). local inultipoint distribution service (“LMDS”), satellite master 
rliileiina tclevision (“SMATV”) systcnis, and open video systems (“OVS”). According to the Census 
Ri i r te r i  data. there arc 1-31 I total cahle and other pay television service f i r m s  that operate 
throughout the year a t  which 1.180 liavc less than $10 mill ion in revenue?" We address below 
e x l i  service individually to provide a more pi~ecise estimate o f  small entitics. 

I”’ k;  Yc;L.L- Executive Ottice ot the President. Office of Management and Budget, Standard Industrial Classification 
hlhnua! (1987) at 283. which dexribe, “l~rlevicion Broadcasting Stations (SIC Code 48333” as: 

1-3 

~ ~~ ~~ ~~ .- .~ .~ 

I btahlishments primarily engaged in broadcasting visual programs by television to the public. 
ercepr cahle and other pay television services. Included in this indusiry are commercial, religious, 
educational and other television stations. 41so included here are establishments primarily engaged 
I!! television broadcasting and which produce taped television program materials. 

& , ‘ i l l  5 C~odc 5 13 120, by i ts  terms. supercedes the former SIC Code 4833, bur incorporales the foregoing inclusive 
&:inition> ot different types of television slations See Economics and Statistics Administration, Bureau of Census, 
1 ’  < Dcpalfment o t  Commerce. 1997 Economic Census, Subject Series ~ Source o f  Receipts, Information Section 

‘(I’ t:;ononiics and Statistics Adminisrrarion. Bureau of Census, US.  Depanment o f  Commerce, 1997 Economic 
(.L !I\:I> S1:bjecr Series ~ Source of Receipts. In forination Sector 5 I, App. B at 6-7 (2000). 

.U \IC:> Code 5121 10 (Motion Picture and Video Production); NAlCS Code 512120 (Morion Picture and Video 
D:,ir!hjuticm): NAlCS Code 5 12 I91 (Teleproducrion and Other Post-Production Services); NAICS Code 5 I2  199 
(( l : h t ,  Mi,iion Piclure and Video Industrio). 

; ~ , ~ p p ~  ii a[ R-7-x (moo) 

,. 
Y \ I ? \  Code 5 1 3 1  I ?  

1, I 

I ., ‘ K t  K .  j I ? !  201 (NAICS Code j13?20) ]-his NAlCS Code applies to a l l  services listed in this paragraph 

t i  IWOIIIIC\ and Statistics Adrninisrratioii. Bureau of Census, U.S. Depmmenr of Commerce, 1997 Economic 
1 ‘ x u c s  Subjcct Series ~ Lxtablishment and Firm Sire. Information Sector 5 I, ‘Table 4 at 50 (2000). The amount o t  
S I : ’  in11111o1~ \*a\ uscd to cslirnare the number olsmall business firms because the relevant Census caiegories stopped 

(continued ....) 
58 

, i ,  



Federal Communications Commission FCC 02-249 

(‘able Operators. The Commission ha5 developed, with SBA’s approval, our own definition o f  a small 
,.al-+ r\item operator for the purposes o f  rate regulation. Under the Commission’s rules, a “small cable 
,. o i , i p a i i ~ ”  i s  one serving lencr  than 400,000 subscribers nationwide.”’ We last estimated that there 
;,ut. 1.~1~;‘) cable operators that qualified as small cable companies.”’ Since then, some o f  those 
. oriipanics may have grown to scrvc over 400.000 subscribers, and others may have been involved in 
::aiis.icLiws that caused them to be combined with other cable operators. Consequently, we estimate that 

I I I V E .  arc lewer than 1.439 small entit) cahlc system operators that may he affected by the decisions 
. ; d i : p ~ r d  in th is  ,Lbricc. 

I bc (’( minuiiications .Act. ;is amcnded. alsc contains a size standard for a small cable system operator, 
.\Ii;i.Ii I, “:i cable opcrator that. directl) or through an affiliate, serves in the aggregate fewer than 1% of 
.:I1 jiibbcribers in the United States and IS iiot affiliated with any entity or entities whose gross annual 
I i . \ a u e -  In the aggregate exceed $2j0.OOO.OOO.””’ The Commission has determined that there are 
t.X. i(r0.~100 subscriber5 in  the United States. Therefore, an operator serving fewer than 685,000 
yuhscrihrr\ shall he deemed a small operator i f  its annual revenues, when combined with the total annual 
rL’\:Iluc, ora l l  o f  i t s  affiliates. do not ercecd $250 mil l ion in the aggregate.”R Based on available data. 
.,,e 1;nd that thc number oi’ cable operator, serving 685.000 subscribers or less totals approximately 
I . 4 i l l . ’ ~ ’  Although it seems certain that 5ome o f  these cable system operators are affiliated with entities 
s\liiisr. goss annual revenues exceed $250,000.000, we are unable at this time to estimate with greater 
jirciiyioii the number of cable system operators that would qualify as small cable operators under the 
i ic t in i t iw in the Communications Act. 

I)HS Service. Because D B S  provides subscription services, DBS f a l l s  within the SBA-recognized 
:lelinitiiw o f  cable and other program distribution services.’8o This definition provides that a small 
L~IIIII! i’ one with $12.5 mil l ion or less in annual receipts. The Commission, however, does not 
<o l i e i t  miiual revenue dafa for DRS and. thereforc, i s  unable to ascertain the number of small 
I )RS I ixnsees that could be impacted hy these proposed rules. DBS service requires a great 
~in~esimc‘nt of capital for operation, and we acknowledge, despite the absence of specific data on 
ihi> pt>int~ that thcre are entrants in this l ield that may not yet have generated $12.5 million in 
.rniiuIil receiptz. and therel‘orc ma) bc categorized as a small business, if independently owned 
.:iict ,)pcrated. 

I Iome Satellite Dish (“HSD”) Service. Because HSD provides subscription services, HSD falls 
, . \ 1 t l i i i i  rhe SBA-recognized detinition of cable and other program distribution services."' This 

~ coiitinued horn previous page) 
, r ~  $4,990,999 and began at $10.000.000 No category for $12.5 million existed. Thus, the number I S  as accurate as 
I !  I. po>\ible ro calculare with the available information. 

281 

- ~.. 

’‘ I; ( F . K .  3 76.901(e) Thc C‘ornrnisqion developed this definition based on its determinations that a small 
, ~ h l e  i > \ t e r n  operator IS onc with annual revenues of $100 million or less. Sixrh Reporr ond Order ond 
~ i ,  w , , i l !  Order O+I Reionsrd~~riilron, I O  FCC Rcd. 1393 (1995). 

‘’ I%uI tiagan Associatcs. lnc . CARI t TV INVI STOR. Feb. 29, 1996 (based on figures for Dec. 30, 1995). 

1- I, I~ 4 54;(m)(2) 

’‘ 17 C !- R. 3 76.1403(h) 
9 .  ’%11 hagan Associates. liic.. CAHI E i V  IVSI . s Io~,  Feb. 29, I996 (based on figures for Dec. 30, 1995), 

: C ~ i  R 3 111.?01 (NAICSCode513?2()) . . 

” ‘ * I  
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deiiiiIiioii provides that a small entity is one with $12.5 mill ion or less i n  annual receipts.'" The 
iniirL.i it;r HSD service i s  difficult to quantify. Indeed, the service itself bears l i l t le resemblance 
IO ,.xlit.r VVPDb. HSD owners h a w  access to more than 265 channels o f  programming placed 
:)ii ( .halid satellites by programmcrs for receipt and distribution by MVPDs, o f  which I15 
:Iuniiri\ arc scrambled and approximately I50 are unscramhled.'81 HSD owners can watch 
u r i  .crainhlrd channels without payins a zubscription fee. To receive scrambled channels, however, 
iiii HSI) iiwner must purchase an integrated receiver-decoder from an equipment dealer and pay a 
.iihscrIDtion lee to an HSD programming package. 'Thus, HSD users include: ( 1 )  viewers who 
i i i k r i h e  to u packaged programming service. which attords them access to most of the same 
pri-gramniing provided to wbscribers of olher MVPDs: (2) vicwers who receive only non- 
wt,sci~iptic>n programming: and (?) viewer, who receive satellite programming services illegally 
u i i l i~~i i i  4 x c r i b i n g .  Because scrambled packages of programming are mnst specifically intended 
Tor rt.Iiii1 ionsuiners. these are the services most relevant to  this discussion.2u5 

Mul t ipo int  Distr ibution Service ("MDS"), Mult ichannel  Mu l t i po in t  Dis t r ibut ion Service 
("MMDS"). Instruct ional Televisinn Fixed Service ("ITFS") and Local  Mu l t i po in t  Dis t r ibut ion 
S e n  i r e  ("LMDS"). MMDS systems. often referred to as "wireless cable," transmit video programming 
lo >uhsril>er> using the microwave frequencies o f  the MDS and IT13.'86 LMDS is a fixed broadband 
iir):iit- i<.-iirultipoint microwave sewice that provides for two-way video telecommunications: 

In ,:cmiieclion with the 1996 MDS auction, the Commission defined small businesses as entities that had 
:in :iniiilal average gross revenues o f  less than $40 mil l ion in the previous three calendar years."' This 
Jelinirioii :Jf a small entity i n  the context oi' MDS auctions has been approved by the SBA."" The MDS 
.)ut tion.; rcsulted in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading Areas 
("I4 l:I\"l~ O F  the 67 auction winners, 61 mct the definition o f  a small business. MDS also includes 
liccn\ees of  s l a t i m s  authorized prior to the iitiction. As noted. the SBA has developed a definition o f  
mcil l e i i t lues for pay television services. which includes a l l  such companies generating $12.5 mil l ion or 
 le^, i:i aiiiiunl receipts.- This definition includes multipoint distribution services, and thus applies to 
M I ) S  licensees and wireless cable opcrarors that did not participate in the MDS auction. Information 
wnilahle to us indicates that there are approximately 850 of these licensees and operators that do not 
<ei;cratc rcvenue in excess o f  $12.5 mil l ion annually. Therefore, for purposes of the IRFA, we find that 
[here are ;ipproxinlately 850 small MDS providers as defined by the SBA and the Commission's auction 
T U l C S .  

The, S R A  definition of small entities for cablc and other program distribution services. which includes 
,uch conipanies gtnerating $12.5 mil l ion in annual receipts, seems reasonably applicable to ITFS.'91 
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(i 
lii,ii,,il IswsJnrenr (if thc .Siurrr,v ,,/ <'onipcriiioti 111 Markers for rhe Delivery o/ Video Progrurnrning. 12 

:1: 

'.(1 

i C ,  Kcd 13%. 4 ? X j  (1'496). 

! d  .I1 & X 5  '35 

l i i , u , J n ; ~ n i  qf Paris 2 /  und 74  o f t h e  ('oinniis.\,iun 's Rules ivilh Regard io Filing Proedures in the Mullipoinr 
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ll!erc arc presently 2,033 II~FS licenses. All but 100 o f  these licenses are held by educational institutions. 
E(lucritioiial institutions are included in the definition of a small busine~s.'~' However, we do not 
C O , I C L I  ailnual rcvenue data for ITFS licensees. and are not able to ascertain how many of thc 
l l l i )  aioii-tducatioiial licensee5 would be categorized as small under the SBA definition. Thus, we 
~ c r ~ t ~ i ~ ~ ~ c l ~ ~  conclude that at least 1.932 licensees are small businesses. 

~\dd i t i~ ina l ly3 the auction of thc 1.030 LMDS licenses began on February 18, 1998, and closed on March 
:'. I ' M  The Commission defined "small entity" for LMDS licenses as an entity that has average gross 
rc '  eiit ieh .)f Icss illan $40  nii l l ion in the thtee previous calendar years.'" An additional classification For 
'-\a< iiniill business" was added aiid i s  delined as an entity that, together with i ts affiliates. has average 
;I,>>< ie\enucr LII' not more than $15 mil l ion for the preceding calendar years.'"' These regulations 
dr!iiiiiig '~snial l  entity" in the contexl o t  LMDS auctions have been approved by the There were 
(1 \\ i i i i i i i ig bidders that qualified as small entities in the L M D S  auctions. A total of 93 small and very 
W G I I I  business bidders w o n  approximately 277 A Block licenses and 387 B Block licenses. On March 27. 
l+4(1. rh t .  Comni is ion re-auctioned Ih l  licenses; there were 40 winning bidders. Based on this 
iii:ixinati<in. we conclude that the nuniher o fsmal l  L M D S  licenses w i l l  include the 93 winning bidders in  
tlic tiril .iuction and the 40 winning bidders i n  the re-auction, for a total o f  133 small entity L M D S  
pr r \  idcs .is defincd by thc SBA and the Cornmission's auction rules. 

11, stin!. tliere are approximately a total o f  2.000 MDS/MMDS/LMDS stations currently licerlsed. Of the 
appi,iximate total o f  2.000 stations. we estimate that there are 1,595 MDSIMMDSILMDS providers that 
ar: \ inal l  businesses as deemed by the SBA and the Commission's auction rules. 

Sxtellite Master  Antenna Television ("SMATV") Systems. The SEA definifion of small entities for 
c;iblc and other program distribution services includes S M A T V  services and, thus, small entities are 
dl-fined as a l l  such companies generating 812.5 mil l ion or less in annual receipts.'P6 Industry 
s ~ u ~ c e s  ehtimate that approximately 5,200 Sh4ATV operators were providing service as o f  
[kccnihcr 1995 "' Other estimates indicate that S M A T V  operarors serb'e approximately I .5 mil l ion 
rrsidential subscribers as of July 2001 2y8 The best available estimates indicate that the largest 
SM.\I'V operators serve between 15.000 and 55,000 subscribers each. Most S M A T V  operators serve 
approiiniately 3.000-4.000 customers. Because these operators are not rate regulated, they are not 
rcqiiired to  file financial data with the Commission. Furthermore, we are not aware of any privately 
piihlishccl tinancial information regarding these operators. Based on the estimated number o f  operators 
aiid the tstimated number of units berved by lhe largest ten SMATVs, we believe fhat a substantial 
rilrnihcr ~ > f  SMATV operatorr qual ib as small entities. 

. ~~ ~~ 

> R K I ~ F A  also applies 10 nonprotit oryanizations and governmental orpanizations such as cities, counties, towns. 
i , . n ~ ~ ~ l i i p ~ .  bil lager. rchool di>iricts. or special dijtricts. with populations of less than 50,000. 5 U.S.C S 601 ( 5 ) .  

k i  1 l lDS  OrdcJr. 12 FCC Rcd at 440.:-4 
~, , 

i l  

li'~' .rtrer It' Daniel Phyhyon. Chief. Wireless Telecommunications Bureau (FCC) from A. Alvarez. 

~ <' j -  R 

.1di:iii!isl'ator. SRA (January 6. 1998) 
~' 3 I21.2r)l (NAICSCode.il3220). 

, ,  

t. L l ' ~ ~ i r ~ l . 4 n n r i u l  Kcpir I .  13 t'CC Rcd at  4403.4, 
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Open Video Systems ("OVS"). Because OVS operators provide subscription services,'94 OVS falls 
\\ ithin l l i c  SHA-recognized definition of cable and other program distribution services?" This detinition 
p o i  ides that ii small sntit!; i s  one with $12.5 mill ion or less in annual  receipt^.'^' The 
( miii i isi ion has certified 75 O V S  operators with some now providing service. Aftiliates o f  Residential 
( :niniuiiications Network. Inc. ("RCN") received approval to operate OVS systems in New York 
C 15 Httston. Washington. D.C. and other areas. RCN has sufficient revenues to  assure us that 
tlic> .-lo not qualify as m a l l  business entities. Litt le financial information i s  available for the 
o ih t r  e i r l i t ie~ authorized to provide OVS that are not yet operational. Given that other entities have 
ht-en i i u~ l~or ized  to provide OVS scrvtce hur have nor yet hegun to generate revenues, we conclude that ar 
l c . ~  soiiir of'the OVS operators qualify a5 small entities. 

I h i l ?  newspapers. ~Thc SBA defincs a newspaper publisher with less than 500 employees as a small 
h iw i i csb  "'' According IO the 1997 Economic Census. 8,620 of 8758 newspaper publishers had less than 
5 0 0  employees. The data does not distinguish between newspaper publishers That publish daily and 
thow (hat publish less frequenlly. and the latter are more likely to be small businesses than the former 
b<-c;iuse :If the greater expense to publish daily. The newspaperibroadcast cross-ownership rule applies 
~ w ~ l !  to daily newspapers. It is  likely that not a l l  o f  the 8,620 small newspaper publishers are affected by 
the k:Lirrciit rule. 

i"1 

11. 

\ he  anticipate that none of the proposals presented in the Norice wi l l  result in an increase to the reporting 
a i d  recoi-dkeeping requirements o f  hroadcast stations, newspapers, or cable television stations. However, 
<!tie alternative availablr to thc Commission in  this Norice is retention o f the  current rules. 

Description of Projected Heporting, Hecordkeeping, and Other Compliance Requirements 

F 
C~onsidered 

I lie KFA requires an agency to describe an) significant alternatives that it has considered in reaching i ts  
proposed approach. which may include the following four alternatives (among others): (I) the 
e.tablishinent 01' differing compliance or reporting requirements or timetables that take into account the 
rcsviircc> available to small entities: (2) the clarification, consolidation, or simplification of compliance or 
icponing requirements under the rule for small entities; (3) the use o f  performance, rather than design, 
iidiidiird'.; and (4) an exemption from coverage of the rule. or any part thereof, for small entities.'n4 

305 M E nie Ji i~ected under law to consider alternatives, including alternatives not explicitly listed above. 
I hi:. ,\'or!cc invites comment on a number o f  alternatives to retain, modify, or eliminate the individual 
c:wiicrship rules The ('ommission w i l l  also consider additional significant alternatives developed in the 
r i 'wr i ! .  

steps Taken to Min imize  Significant Impact  on Small Entities, and Significant Allernatives 
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11. t I i i \  <:intext, we highlight below certain aspects o f th is  Norice in which we have asked commenters to 
d i s k  t i \ \  ;iltrrnative means o f  achieving our goals. Parties' discussions of alternatives that are in their 
:.:ihini!!cJ comments w i l l  he fully considered in our evaluation of whether to retain. modify or eliminate 
< .!ir incdia awner4iip rules 

( 'IJI IIK'II wnersh ip  rule\ include the nev.%psper/broadcast cross-ownership rule. the radioiTV cross- 
~ ~ ~ ~ i i t i ~ s l ~ i p  rule. the local radio ownership rule. and the local TV multiple ownership rule. These rules are 
slltcrrclarrd. Each i s  intended 10 fostrr competition and diversity in the local media marketplace. One 
r ~ i ~ p ~ t ) l ~ ~ I ~  undcr consideration is to consider rhese rules collectively and thus adopt a single rule that would 
lo\ icr  h\ersity. competitioii. and localisni. An alternativc option is to retain the current regulatory 

We ask for comment on 
It I\' t.e\l to choose amon3 these or other alternatives. 

1'. c :iIso ash about alternative approaches 10 identifying and weighting "voices" if the Commission adopts 
i !  111 '~  ' \oicc.' test. Should the Commission develop a new "voice" test, according weighrs to different 
c>:i!let tbpes. or considerins factors such as audience reach, ownership structure, percentage o f  
pccyr':imining or print coiiteiit devoted to local news, and/or consumer use patterns? Should the 
I avtm1\,1oii consider an alternative that would count. or not count, certain types of media outlets as a 
' , 1, CC"" 

1 1 )  i!ii\ , \ ,)/K:P. the Commission explores the underpinnings o f  three principles underlying the regulation o f  
il~r htoadcast industry, namely diversit). competition and localism. These principles are of particular 
iinpurt I , ,  small enti t ies. Thus. we seek comment to promote on the general advantages and disadvantages 

~ in0 .. on our current ownership rules to promote the public interest versus developing a single local 
i .wt t~ts l i ;p  rule or conducting a case-hy-case analysis. 

I!:  addition to seeking to foster the policy $oak discussed above. the Commission has historically used the 
o ~ t f i e i s h p  rules LO foster owirerrhlp hq divcrsc groups, such as minorities. womcn and small businesses. 
1 1 1  tiic wntcxt o f  this comprehensive rebien o f  our ownership rules, we invite comment on whether we 
:,l~ot~ld consider such diverse ownership a\ a goal in this proceeding. If so, how should we accommodate 
O P  >rek i r )  foster that goal'? 111 addition, we invite comment as to our legal authority to adopt measures to 
ti ms1er th;it goal 

k 

h x t c .  in \\ l i icl i we apply individual. media-specific local ownership rules. 

. .  

Federal Rules that May Duplicate. Overlap, or Conf l ic t  With the Proposed Rules 
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CONCURRING S T A T E M E N T  OF C O M M I S S I O N E R  MICHAEL J. COPPS 

: / I  i lw  titurlc'r of 20112 Himtitul R~gi i la~or i ,  Reiww ~~ Review, ofrhe G)mmissron '.s Broadcasr Ownership 
R i r / ~ , v  imil O/her R I ~ O . Y  Adop/rd l'iir.wati/ i o  .Srcrion 202 ofihe Telecommunicorions Ac/ of 1996, 

.LfB Llockrr No, 02-277 
('rii~.s-Obw~ership ol Broudcasr Sroriom und Newspapers, MB Docker N o .  01-235 

'idi,( and Piilicie.7 ( 'unwrning Muliiple (htwership of Radio Broadcasi Siaiions in Local Markets, 

Oefinirion r!fK[tdIo Murke/.v. MB Dockei N o .  00-244 
MB DockrI No. 01-317 

i ut mc begin by saying that I don-t know ofany issue before the Commission that i s  more fraught 
i k  t t l  ~erioi15 consequences for the American people than the media ownership rules. There i s  the 
pd tn l i a l  i n  the ultimate dispositinn o f  this issue to remake our entire media landscape. for better or for 
UIIISC :\t stake I S  how radio and television itre going to look in the next generation and beyond. A t  stake 
a le  .dd and honored values o t  localism. diversity. competition, and the multiplicity o f  voices and choices 
t l u l  undergirds our American democracy. At stake is  equal opportunity writ  large - the  opportunity to 
ht,ar :ind be heard: the opportunity to iiourisli the diversity that makes this country great and which w i l l  
dctcrniine i t s  future; t l ie opportunity for jobs and careers in our media industries; and the opportunity to 
niAc this countr? as open and diverse and creative as it can possibly be. 

I hc Nineties brought new rules permitting increased consolidation in the broadcasting industry, 
OII the premise that broadcasters needed more flexibil i ty in order to compete effectively. These rules 
p \ c d  the way for tremendous consolidatioil in the industry ~ going far beyond, I think, what anyone 
e\pc.cted at thc time. These changes created efficiencies that allowed some media companies to operate 
ni,)re profitably and on a scale unimaginable just a few years ago. They may even have kept some 
c\mpanics in business. allowing stations to remain on the air when they otherwise might have gone dark. 
€ 3 : ~ ~  t h q  3150 raise profound questions of public policy. How far should such combinations be allowed to  
g~'? What i s  their impact 011 localism. tliversity and the availability of choices to consumers? Does 
c;~nwlidation always, generally or only occasionally serve the interests o f  the citizenry? How do we 
~ j t i l l g e  these things? 

Answering these and many other questions requires more than just personal impressions or 
plrilosopliical ideas ahout government regulation or deregulation. Among other things. i t  demands 
drtailcd information on current realities in spccific media markets, and far-ranging economic and market 
structure surveys. I t  also compels a look at  consumer consumption habits. I commend Chairman Powell 
I;Y putting together a Media Ownership Task Force to study the many ramifications of this issue. But I 
~ \ ; ~ u l d  emphasize that i t 's  a lot to study. and doing it right requires significant resources o f  labor and 
nionc! and time. I hope the Task Force wil l have the resources it needs to conduct studies that must be 
h,,th ter! broad and v e y  deep. Then I hope \\e might even consider, as a Commission, holding hearings 
hL.rt and around the cotintry. to speak with Americans and better gauge what the reality o f  particular 
nicdla markets is .  I don't Want 10 w t e  on final rules - and 1 would be reluctant to vote on final rules - 
tllile\z and until I feel comfortable that we have tlie information and the analysis needed to inform our 
\ : ' t t . .  M c  need as man? stakeholders as \ve can find to  take part in this proceeding. I want to hear more 
tr wi industry. from labor, from consumers, irom academe, from artists and entertainers. from anybody 
L\ r i o  h r  ,I stake in ho\v this is resolved. And I th ink ,just about everyone. if he or she stops to think about 
il hi, an interest and a stake. 

I ;11w want to empha\iLc that conimcnters should not feel they have to l imit themselves to the 
ql:e.itllrn> posed in this itcm. The Commission labors under no illusion that we have asked every possible 
qi.ci#ion. indeed. we ma> have overlooked some that cry out Tor response, so I urge those who respond to 
k,,A .II clerk aspect orthesc issues that y o i t  dcem relevant to our decision-making process. 
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I \vi11 concur with this Nuiicr both because it fulfills our statutory mandate to review the 
cwie !~ t ! ip  rules, and because i t  asks some important questions that should help us to determine whether 
I h t  i)uhlic interest continues Io he served by these rules. However, though I would have preferred to have 
i h i ,  A m i < t .  he a truly clean slule for our analysis, 1 have some concerns that the timing and tone of the 
'YO:J<C ma: be secn as prejudging these very Important issues. Indeed, some analysts have already 
ton.:h:dcd that the owncrship caps and limlts are history. Just yesterday, the Precursor Group issued a 
'CIC~S:. predicting that the result of our revlew in this proceeding will "likely permit the convergence, 
~ ~ ~ i ! ~ c ~ i I  ink:~iation and consolidation 0 1  the media sector," and that "[o]wnership caps and bars on cross 
v w ' c i > h i p  lrc highly likely IO he repealed . ." At this stage 01 the process ~ in the absence of the hard 
;Iiliirn,anoi, need to make infotmed decisii~ns and in the absence of any finding that our rules no 
lcin+cr Ec'r! i- thc puhlic intereht I think such conclusions are, a t  the very least, premature. They are also 
dan,ge! oiic 

( h i  Media Ownership Working Group is engaged in a number of studies on a variety of media 
i , w ~ i ' s  relalcd to or affected by the ownership rules. These h a w  not yet been completed. My preference 

IO mo\s lorward with this rcview of our ownership rules only after those studies are completed. That 
\aoiiid liavt. simplified life for our stakeholders and probably saved folks the cost of filing more than one 
SCI ( 1 1  :omments. However, 1 bclieve the decision to link the comment periods for this Notice and the 
qiucitei nutisates the problem somewhat. and that it will allow commenters to make use of the data that 
rhc ~!u:lics produce beforc they give us their tinal input. 

( 'oiigess' mandated review o r  our med~a ownership rules insists that we only eliminate such 
rule> 11 doing so IS in the "public interest." Some still argue that "public interest" shouldn't count for 
m u d l  in t )ur  ownership reviews, and that this IS  JUS^ about picking a number and letting business build up 
to thc l i m i ~  I think this Commission has moved beyond any  such narrow approach to the public interest 
and Lila! none of us embraces the concept thal  t hc  public interest means anything other than the traditional 

'rhus. under the statute, even after Fox Television, we should 
t,hari::c our media ownership rulcs only if ' real evidence demonstrates that the public interest continues to 
bc 3crvc.d b! doing so. And I helieve that the courts are still amenable to keeping most of our rules, ifwe 
pro! !de appl-opriatc ~ustificatinn and cvidencc to support them. Some ohservers act as though the court 
has dwded 5 0  be rid of all our rules. They have said nothing of the sort. 

'onimicsioi: public interest standard. 

Ikceuse the stakes here are so incredibly high, it i s  far more important that we get this done right 
than ,hiit wt' get i t  dune quickly. 1 keep coming back to the high stakes involved in what we are doing. 
Supp)sc lor a moment that the Cornmission decides to remove or significantly change current limits on 
medi:\ ownei~ship -- and suppose our decision turns out to be a mistake. How do we put the genie back in 
rhc hiittic ihrn'? No way. 

"Iwrtheless, we are launched now on this fateful journey. Much hangs in the balance. But I f  we 
apprwx!i ?hcie proceedings with an open mind, with receptivity on all sides to hard facts and compelling 
C L I ~ C , I C L ,  arid wc reach OLK, really reach out, to stakeholders all across this land, I believe the 
~ i ~ r n ~ ~ i i ~ s i o i i  can a r n w  at decisions that will scrve the public interest and build our own credibilify in the 
procr-r 
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SEPARATE STATEMENT OF COMMISSIONER KEVIN J. MARTIN 
APPROVING IN PART, CONCURRING IN PART 

R i ’  ? ( J ( J : ’  Hienniul RegulutoQ Review ~ Review of the Commission ‘s Broadcast Ownership 
K i r l t  Y urid Olher Rules Adopted Pursuunt to Section 202 of ihe Telecommunications Act 
! I !  1096. MR Dockrl No 02-17? 

! .)day WK begin the 2002 Biennial Review of our broadcast ownership regulations. I support this 
Xotii i’. arid ammend  the Chairman Ibr his stnmg leadership in this area. With this action today, we 
!xgiiy ltic iiiost comprehensive review of our broadcast ownership regulations that 1 believe the 
( ‘ < ~ ~ ~ i : r i i \ : i n r  has ever conducted. We will examine the goals our rules are intended to achieve, the current 
m;irk;-tp!a<z in which they opcrale. and ~ pursuant to our statutory mandate - the extent to which each 
rii!e , oriunucs IO be “necessary in the public interest as the result of competition.” We also consider 
wIiei!iei ;I di fferent regulatory framework might better sewe the Commission’s policy goals in today’s 
rn;rrk:tplasr: While this task will be challenging. I am hopeful that we will end this process with a clear, 
r e . ~ s ~ m , l  m d  justified approach to ownership restrictions that will withstand judicial scrutiny. 

I ihink I t  11, important to note that the media landscape has changed dramatically since our 
o\mcrsliip rJles were adopled. Our long-standing goals of 
compe\iiion. diversity, and localism, however. do not lose their importance with age. These goals remain 
cr>tic-II H u t  the import o f  these goals does not rclieve us of our statutory obligation to review our rules. 
U c i . i e : e l i m  embark on this biennial review to ensure that whatever ownership rules we retain or adopt, 
t h q  “ultil l rtiese goals in a nlanner that reflects the current marketplace. 

These tules are. frankly speaking, old. 

I wite separately to express a few concerns. First, I am troubled by the Notice’s afiiculation of 
the lcgal itandard inherent in section 202(h) of the Telecommunications Act of 1996 (the basis for this 
h w m i a ~  rcbisu)~ That provision instructs the Commission to review its broadcast ownership rules every 
two ; , ‘em IO determine whether they are “necessary in the public interest as the result of competition,” 
a r d  i:, ‘.rrpeal or modify any regulation it determines to be no longer in the public interest.”’ This Notice 
‘ ‘ w : ! e l > l  cmnment” on the standard the Commission should apply in determining whether to modify, 
i.cpc.;.I. i~ rerain our rules pursuant to this provision. Yet. the Notice also notes that the “Commission” 
aIre3;1? artiiulated an interpretation of this standard before the D.C. Circuit, arguing in its rehearing 
prfi[i,n: in /‘o.r 7i.iwisiun that  “necessary in the public interest” in $202(h) means merely ‘‘useful” or 
.‘npp?opriatc.” I believe interpreting 
“necessary in the public interest” as meaning merely “in the public interest’’ inappropriately reads the 
critical word “necessary” out of the statute. Congress included the term, and I believe we must give It 
i 7 i o rc  s!gnilicance. “Necessary in the public interest’’ must mean more than “useful” or “appropriate.” I 
hclicvc ttle r e m  “necessary” should be read in accordance with its plain meaning to mean something 
cicisir I O  “zscntial ’’ Accordingly, 1 concur in the Notice’s discussion of the legal standard of section 

As I have said previously. I disagree with this interpretation. 

2112r ‘1) 

I also would have preferred that this Notice provide more guidance to industnes and consumers 
rcgo:.ding our d~rection. For instance, I believe we could have provided more guidance on 
ncm hpaper’hroadcast cross-ownership. Unlikc every other one of our major broadcast ownership 
rrguiatioiis, the newspaperlbroadcast cross-ownership rule has not been modified since its adoption in 
li)?‘k Today, newspapers arc mated differently from all other forms of business that disperse 
icformamn (including broadcast television stations, which generally are permitted to combine in large 
nidrbcbl 11,: short. only newspapers remain caught in a 1970s atmosphere. 

~ - . ~ 

I’(I;r,,nimunications Act of 1996. Pub. I . .  No. 104-104. I10 Stat. 56 (196) 5202(h). 

66 



Federal Communications Commission FCC 02-249 

In Iighl 0 1  this histor). 1 would have preferred we go further in explainmg our direction with 
:ey,aril I O  !he newspaperbroadcast rule. Foi~ instance, while there may be disagreement o n  what steps the 
: o:nmi>sion should take in smaller markels. I believe there is less disagreement regarding whether some 
r,hc:npc' mighl be appropriate in the largest markets. I would have preferred to tentatively conclude that 
\oi.ir cliarige was warrantrd. We also could have provided some form of interim relief, at least until this 
w l ( m A i n g  is complete. For example. w e  could have provided broadcast stations and newspapers the 
.acie wporlunity to combine that hco television stations have in the largest markets, as long as a 
, i g - i i ~ i ~ i n ~  number ol.lndependent voiccs remain In the marketplace. 

,. 

A<~cordinply, for the reasons discussed above, I approve in part and concur in part on this Notice. 
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